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Executive Summary

At the World Summit in 2005, the largest ever gathering of Heads of State and
government unanimously endorsed the Responsibility to Protect (R2P).! United
Nations Member States affirmed that each State has a primary responsibility to
protect its populations from war crimes, ethnic cleansing, crimes against humanity
and genocide; that the international community has a responsibility to assist States
build the capacity to provide such protection; and that when a State is ‘manifestly
failing’ to protect its populations, the international community has a collective
responsibility to take ‘timely and decisive’ action to do so.

Since 2005 there has been a discernible trend towards translating R2P into
implementable strategies and practices. This move has been accompanied by
increasing calls for regional and sub-regional arrangements to adopt a leading role.
As such, this report examines the newly inaugurated Association of Southeast Asian
Nations (ASEAN) Intergovernmental Commission on Human Rights (AICHR) by
assessing its prospects for making meaningful contribution to implementing R2P.

This report is the first of two working papers on the ASEAN Intergovernmental
Commission on Human Rights and implementing the Responsibility to Protect in the
region. The aim of this first report is to explore the important role of regional
organisations, such as ASEAN, in implementing R2P and, in particular, how the AICHR
can facilitate the promotion and protection of human rights in the region. As such,
close attention is paid to the Terms of Reference (TOR) of the Commission and the
process by which the AICHR was established.

The report proceeds in two main sections:

e Section One explores the conceptual development of R2P and the
opportunities for regional and sub-regional arrangements to play a leading
role in its implementation.

e Section Two outlines the normative rise of human rights in Southeast Asia
which provides the historical background for the establishment of the AICHR.

By providing an analysis of the conditions and context in which the AICHR was set up,
this report forms the background for the second report which will, in turn, offer a
number of creative and strategic ways to optimise the Commission’s TOR. Together,
the core argument of the two reports is that the most promising strategic value
offered by the Commission for the prevention of mass atrocities lies in its ability,
through a regional framework and approach, to facilitate individualised programs of
assistance to encourage and support individual ASEAN Member States to improve
their national capacities for human rights promotion and protection.
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1. The Responsibility to Protect and the Role of Regional
Arrangements

1.1 The Responsibility to Protect: Conceptual Development

In the aftermath of the Second World War and the horrors of the Holocaust, and
then again after the tragedies of Rwanda and Srebrenica, the international
community came together to declare ‘never again.’ Yet sadly, genocide, war crimes,
ethnic cleansing and crimes against humanity are still all too prevalent as the first
decade of the twenty-first century draws to a close. One needs only to look to Darfur
to see the durability of mankind’s capacity for acts of conscience shocking
inhumanity. Time and time again the international community has failed to prevent
genocide and mass atrocity crimes and failed to protect vulnerable populations.

In recent years the international community has found common ground in the
conviction that all States have a responsibility to protect their populations from
these egregious abuses, that the international community must support States in
meeting these responsibilities, and that if the State fails, it is the duty of the
international community to take appropriate measures to protect vulnerable
populations.? This concept of the Responsibility to Protect (hereafter R2P) draws on
a conceptual history that includes a number of initiatives developed in the early
1990s and twenty-first century. These include rights and duties enumerated in the
2000 Constitutive Act of the African Union (Articles 4(h) and 4(g)), the concepts of
‘human security’, ‘comprehensive security’ and ‘cooperative security’ pioneered in
the Asia-Pacific region® and the notion of ‘sovereignty as responsibility’ developed by
Roberta Cohen and Francis Deng4, which was built upon in the 2001 report of the
International Commission on Intervention and State Sovereignty (ICISS) entitled ‘The
Responsibility to Protect’.” R2P was subsequently endorsed by the Secretary-
General’s High-Level Panel on Threats, Challenges and Change Report ‘A More
Secure World: Our Shared Responsibility’ in 2004,° and adopted again by Secretary-
General Kofi Annan in his 2005 Report ‘In Larger Freedom: Towards Security,
Development and Human Rights For All.”” After much intensive consultation and
negotiation, world leaders unanimously adopted R2P at the 2005 UN World Summit,
the largest ever gathering of heads of State and government. Paragraphs 138-140 of
the Summit’s Outcome Document declare that:

138. Each individual state has the responsibility to protect its populations
from genocide, war crimes, ethnic cleansing and crimes against
humanity. This responsibility entails the prevention of such crimes,
including their incitement, through appropriate and necessary means. We
accept that responsibility and will act in accordance with it. The
international community should, as appropriate, encourage and help
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States to exercise this responsibility and support the United Nations in
establishing an early warning capability.

139. The international community, through the United Nations, also has
the responsibility to use appropriate diplomatic, humanitarian and other
peaceful means, in accordance with Chapters VI and VIl of the Charter of
the United Nations, to help protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity. In this context, we
are prepared to take collective action, in a timely and decisive manner,
through the Security Council, in accordance with the Charter, including
Chapter VII, on a case-by-case basis and in cooperation with relevant
regional organisations as appropriate, should peaceful means be
inadequate and national authorities manifestly fail to protect their
populations from genocide, war crimes, ethnic cleansing and crimes
against humanity. We stress the need for the General Assembly to
continue consideration of the responsibility to protect populations from
genocide, war crimes, ethnic cleansing and crimes against humanity and
its implications, bearing in mind the principles of the Charter and
international law. We also intend to commit ourselves, as necessary and
appropriate, to helping States build capacity to protect their populations
from genocide, war crimes, ethnic cleansing and crimes against humanity
and to assisting those which are under stress before crises and conflicts
break out.

140. We fully support the mission of the Special Adviser of the Secretary-
General on the Prevention of Genocide.®

Secretary-General Ban Ki-moon has identified the World Summit consensus on R2P
rests on three equally important and non-sequential pillars:

(1) The responsibility of the State to protect its own population from
genocide, war crimes, ethnic cleansing and crimes against humanity, and
from their incitement;

(2) The commitment of the international community to assist States
in meeting these obligations; and

(3) The responsibility of United Nations Member States to respond in a timely
and decisive manner, using Chapters VI (Pacific Settlement of Disputes), VII
(Action with Respect to Threats to the Peace), and VIII (Regional
Arrangements) of the UN Charter as appropriate, when a State is manifestly
failing to provide such protection.’

The United Nations Security Council unanimously reaffirmed Paragraphs 138-139 of
the World Summit in Resolutions 1674 (2006)™ and 1894 (2009)* on Protection of
Civilians in Armed Conflict and in Resolution 1706 (2006)** on the crisis in Darfur.
Secretary-General Ban Ki-moon vowed to make translating R2P from ‘words to
deeds’ a cornerstone of his leadership,*® undertaking an extensive investigation into
operationalising R2P with the assistance of his Special Adviser on the Responsibility
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to Protect, Edward Luck. The Secretary-General’s report, ‘Implementing the
Responsibility to Protect’” was issued in January 2009 and presented to the General
Assembly for its consideration on 21 July 2009. The General Assembly convened an
informal interactive dialogue followed by a plenary debate which produced a clear
commitment to the responsibilities articulated at the World Summit and heralds a
new focus on implementation.15 Dialogue has now turned to the most appropriate
and effective ways in which to operationalise the norm, with a core focus on
prevention and capacity-building through multifaceted approaches that draw on the
cooperation of the UN, Member States, international, regional and sub-regional
organisations, the private sector and other civil society actors.

1.2 Regional and Sub-Regional Structures and R2P

Since the mid-1990s the UN and regional organisations have been engaged in a
process to forge closer partnerships in the pursuit of peace and security. High level
discussions and the trend of thematic debates at the Security Council have focused
on deepening cooperation particularly in the fields of conflict prevention, mediation
and crisis management, peacekeeping and peace building.’® In recent years, there
has also been a notable emphasis on the importance of capacity building at regional
and sub-regional levels in order to facilitate the effective utilisation of regional
structures to compliment the work of the UN and also to support and assist States in
need.!” The development of this ‘regional-global security partnership’*® is significant
for R2P as it provides a framework into which collaborative efforts for implementing
R2P may be integrated.

In his report to the General Assembly, Secretary-General Ban Ki-moon underscored
that the implementation of R2P should be ‘narrow but deep’ — narrow in terms of its
scope remaining strictly limited to genocide, war crimes, ethnic cleansing and crimes
against humanity in order to ensure R2P remains conceptually coherent,
operationally sound and politically sustainable; but deep, in terms of utilizing the
whole prevention and protection toolkit available to the UN, its regional, sub-
regional and civil society partners, and Member States. As such, it is widely
recognised that regional and sub-regional organisations have an important role to
play in operationalising R2P. Secretary-General Ban Ki-moon identifies regional
arrangements as one of the key partners, along with Member States and the UN,
who can seek to give ‘a doctrinal, policy and institutional life to the responsibility to
protect.”*® Additionally, Special Adviser Edward Luck lists collaboration with regional
and sub-regional organisations as one of the four programmatic dimensions of the
norm (along with capacity building and rebuilding, early warning and assessment,
and timely and decisive response).”

The role of regional and sub-regional organisations within R2P lies primarily in Pillars
Two (international duty to assist) and Three (timely and decisive response). The Asia-
Pacific Centre for the Responsibility to Protect has identified at least seven distinct
roles for regional organisations arising from the World Summit Outcome Document
that span across both these Pillars:
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1. Encourage and assist States to fulfil their primary responsibility to protect
(para. 138);

2. Support the UN in establishing an early warning capability (para. 138);

3. Help States build the capacity to protect their populations from genocide,
war crimes, ethnic cleansing and crimes against humanity (para. 139);

4. Assist States under stress before crises break out (para. 139);

5. Support the mission of the Special Adviser of the UN Secretary-General
on the Prevention of Genocide (para. 140);

6. Utilise peaceful measures under Chapter VIII of the UN Charter to
respond to crises involving genocide, war crimes, ethnic cleansing and
crimes against humanity (para. 139); and

7. Cooperate with the Security Council in the application of measures,
including Chapter VII measures, when peaceful means are inadequate
and national authorities are manifestly failing to protect their populations
(para. 139).

In fulfilling these roles, there are three modes of behaviour in which regional and
sub-regional organisations can operate. The first is as actors within their own region
by assisting their Member States and adopting appropriate peaceful means. The
second is through horizontal cooperation with other regional arrangements to work
together, build capacity and facilitate region-to-region learning. The third is through
vertical cooperation to add value to efforts spearheaded and authorised by the UN.?
While it is acknowledged that more investigation is needed to enumerate the most
effective and appropriate ways for regional organisations to fulfil all of these roles,?
regional human rights institutions provide a unique opportunity for regional
arrangements to make a significant contribution to core aspirations of Pillar Two
encompassed in the first and third roles articulated above—namely encouraging and
helping States to fulfil their primary responsibility to protect by building state
prevention and protection capacities.

International human rights standards are the foundation of R2P. Genocide, war
crimes, ethnic cleansing and crimes against humanity are, by definition, gross and
systematic violations of the most fundamental human rights to life, physical
integrity, security and freedom from violence. Similarly, long-term violations of
human rights constitute a significant structural precondition for genocide and mass
atrocities.?* Thus, the development of mechanisms that seek to identify violations
early and assist in addressing and preventing further abuses through the promotion
and protection of human rights would support and aid the implementation of R2P. It
is widely recognised that regional and sub-regional organisations can play a
fundamental role in the promotion and protection of human rights, particularly
through the establishment of human rights institutions.””> The Secretary-General’s
report on implementing R2P specifically recognises that respect for human rights is
‘an essential element of responsible sovereignty’ and that regional organisations can
play an instrumental role in assisting States with the ‘crafting of legislation or the
establishment of credible monitoring groups or independent national institutions to
help oversee the implementation of relevant international human rights and
humanitarian standards.’*
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The unique role that regional human rights mechanisms can play in implementing
R2P through the promotion and protection of human rights is fivefold:

1. They provide a common platform for States with varying socio-political
characteristics to articulate concerns and cooperate to address collectively
human rights issues. This can involve playing an instrumental role in making
use of the deep political and economic relationships among States in the
region to assemble the resources, technical capacity and political will
necessary to provide appropriate and effective assistance to States in
addressing human rights issues or in building the capacity to do so.

2. Regional human rights institutions are best placed to localise international
human rights norms to reflect regional values and take account of regional
circumstances, sensitivities and norm behaviour in adapting measures to suit
national and local situations and cultures. Such arrangements, by definition,
have geographically limited mandates, thus enabling their human rights
promotion and protection work to be more effectively targeted, which also
makes it less likely that early warning efforts involving the collection and
analysis of information will be undermined by the sheer mass of information
extending across regions and the world.?’

3. They are often already integrated within, or able to collaborate with and
compliment the work of, existing regional bodies and structures through
similar rules of procedure, shared mandates and mechanisms for information
sharing and reporting. Such arrangements can also capitalise on the areas in
which those regional organisations enjoy support and have made gains in
human rights promotion and protection, including cooperating with national
human rights institutions and other non-governmental regional and national
rights organisations.

4. Regional human rights mechanisms also present a useful opportunity to both
compliment UN human rights efforts in the region and support and
encourage States to implement their human rights responsibilities. In this
respect, regional human rights mechanisms bridge the divide between the
local and global. They also provide more accessible mechanisms for the
protection of human rights once national remedies have been exhausted.

5. The institutionalisation of human rights promotion and protection at a
regional level provides an opportunity for the development of region-to-
region learning processes, the transfer of best practices and lessons learned
in order to better enable regional arrangements and their Member States to
effectively prevent mass atrocities and protect their populations from R2P
crimes.

While the institutionalisation of human rights in Southeast Asia may have

commenced at a slower pace than in other regions,?® the recent inauguration of the
ASEAN Intergovernmental Commission on Human Rights (AICHR) is an important

ASEAN Intergovernmental Commission on Human Rights (AICHR) and R2P Report No. 1

9



step in the right direction. The Commission has been hailed as an ‘historic milestone
in the ASEAN community-building process, and as a vehicle for progressive social
development and justice [and] the full realisation of human dignity’*® and represents
an opportunity for the implementation of R2P. It has the potential to play an integral
role in promoting and implementing prevention, capacity-building and protection
strategies within the region as well as in designing and adapting such measures to be
specific to the regional context. Southeast Asia faces diverse human rights
challenges, and the terms of the establishment of the AICHR is not without its critics,
yet the commitment of ASEAN leaders to the promotion and protection of human
rights through regional cooperation in the form of the AICHR is encouraging. At the
General Assembly debate on the implementation of R2P in July 2009, strengthening
the role of regional arrangements in, inter alia, providing assistance for national
capacity-building was a key theme of Southeast Asian contributors.*
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2. The Establishment of the ASEAN Intergovernmental Commission
on Human Rights (AICHR)

There are two broad perspectives on the establishment of the AICHR. On the one
hand, given the less than glowing human rights record of some ASEAN States, the
extent of the institutionalisation of the time honoured norm of non-interference and
its requisite obligation to refrain from criticising the actions of neighbours
concerning the treatment — or mistreatment — of their populations, the
establishment of a regional Commission with a mandate to promote and protect
human rights is a significant achievement in and of itself. On the other hand, the
establishment of the Commission with its current Terms of Reference (TOR) is a
considerable disappointment to many international and Southeast Asian civil society
organisations and has sparked much criticism for failing to create a body sufficiently
independent and adequately mandated to protect human rights in the region.

The purpose of this section is to locate the establishment of the AICHR within the
broader context of the growing salience of human rights on the ASEAN agenda. It
will do so in two parts. First, it will examine the momentum for the establishment of
an ASEAN human rights body (AHRB3!) driven by civil society initiatives and reflected
in ASEAN’s apparent growing responsiveness to the needs of peoples in the region.
Second, the TOR drafting process, reasons for its articulation in the present form,
and civil society and government expectations of the Commission will be explored.
This section suggests that both of the perspectives outlined above—one which
privileges the significance of the establishment of the Commission and the other
which is disappointed with, and critical of, its constitution and mandate—have merit
and both contribute to a pragmatic and realistic understanding of its establishment,
which will inform prospects for its capacity to promote and protect human rights in
the region.

2.1 Momentum for the Establishment of an ASEAN Human Rights Body

Since the early 1990s there has been an upsurge of momentum for the
establishment of an ASEAN human rights mechanism that has been driven by civil
society initiatives and reflected in ASEAN’s modest progress in policy areas that
evince a growing responsiveness to the needs of peoples in the region. The creation
of an ASEAN human rights body was envisaged for the first time in 1993. The
Bangkok Declaration of the Preparatory Regional Meeting for Asia of the World
Conference on Human Rights, at which six ASEAN States®? took an active role,
highlighted ‘the need to explore the possibilities of establishing regional
arrangements for the promotion and protection of human rights in Asia.’* At the
World Conference three months later in June 1993, participants adopted the Vienna
Declaration and Programme of Action, which recognised that ‘[r]egional
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arrangements play a fundamental role in promoting and protecting human rights’
and reiterated ‘the need to consider the possibility of establishing regional and
subregional arrangements for the promotion and protection of human rights where
they do not already exist.”** The outcome of the World Conference influenced the
26" ASEAN Ministerial Meeting (AMM) in Singapore in July 1993 where the ASEAN
Foreign Ministers, in support of the Declaration and Programme of Action, agreed to
‘consider the establishment of an appropriate regional mechanism on human
rights.'35 Two months later in September, the ASEAN Inter-Parliamentary
Organisation (AIPO)*® adopted the Kuala Lumpur AIPO Declaration on Human Rights
which states that ‘it is the task and responsibility of [ASEAN] Member States to
establish an appropriate regional mechanism on human rights.”*’

Civil society organisations capitalised on these political commitments by hosting
various interdisciplinary consultations which sustained the necessary momentum
that led to the eventual setting up of the region’s first mechanism on human rights.
Since 1993, these consultations have been spearheaded by the Working Group for
an ASEAN Human Rights Mechanism (WGAHRM or ‘the Working Group’), a coalition
of national working groups from ASEAN States comprised of government
representatives, national human rights institutions (NHRIs), parliamentary human
rights committees, as well as members of academia and NGOs. The Working Group
has facilitated a series of workshops and thematic roundtable discussions on the
establishment of a regional human rights body and has met regularly with ASEAN
officials since the 29" AMM in Jakarta in 1996.% The ASEAN Institute of Strategic and
International Studies (ASEAN-ISIS) has also organised a series of Colloquiums on
Human Rights which have been held in the Philippines each year since 1993. They
focus on, inter alia, the issue of a sub-regional mechanism for human rights within
ASEAN and how the Colloquium’s participating academic institutions can draw on
the experience of members and human rights networks to influence the form and
structure of the ASEAN human rights.39 Further, since 2007 the Asian Forum for
Human Rights and Development (FORUM-ASIA*) has also played an active role in
conjunction with the Solidarity for Asian People’s Advocacy Task Force on ASEAN and
Human Rights (SAPA TF-AHR™), by organising a series of Regional Consultations on
ASEAN and Human Rights to bring together civil society organisations, NHRIs,
international aid agencies, academia, government representatives and the Office of
the High Commissioner of Human Rights (OHCHR) to determine the best ways to
intensify sustained engagement with ASEAN about the proposed human rights body.
*2 In addition, throughout the 1990s and 2000s the need for a regional rights
mechanism was given further visibility in the broader Asia-Pacific Region and on the
world stage by the OHCHR and its convening of a series of Regional Workshops on
Cooperation for the Promotion and Protection of Human Rights in the Asia-Pacific
Region.** The Workshops brought together senior government representatives,
NHRIs and NGOs to facilitate regional cooperation towards the possible
establishment of regional human rights arrangements and were annually reported
on by the UN Secretary General and High Commissioner for Human Rights (HCHR) to
the Human Rights Commission and the Human Rights Council (HRC).**
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Many members of civil society had high hopes for the seeming shift in the human
rights posture of the region. This was attributable in part to ASEAN leaders’
receptivity to, and acknowledgement of, the importance of civil society consultations
on human rights45 and also to ASEAN’s proclaimed move towards becoming a more
‘people-oriented’ organisation manifested in its endeavours to build an ASEAN
community. The central aim of ASEAN’s community building is found in the ASEAN
‘Vision 2020’ adopted in 1997 and elaborated on by the Bali Concord Il in 2003. This
‘Vision 2020’ conceives ASEAN as a concert of outward looking nations ‘living in
peace, stability and prosperity, bonded together in dynamic development and in a
community of caring societies,” which includes a vision of ASEAN ‘nations being
governed with the consent and greater participation of the people with its focus on
the welfare and dignity of the human person and the good of the community.’*® The
Vision 2020 was deemed best pursued through the establishment of an ASEAN
Community founded on three pillars: a Political-Security Community (APSC), an
Economic Community (AEC) and a Socio-Cultural Community (ASCC).* The Hanoi
Plan of Action (1999-2004), the Vientiane Action Programme (2004-2010) and the
Roadmap for an ASEAN Community (2009-2015) constitute a series of successive
plans designed to facilitate the implementation of these three pillars and the
creation of this ASEAN Community, and have led to a number of significant
advancements in functional human rights cooperation, particularly within the areas
of women'’s, children’s and migrant workers’ rights. *®

At the 12" ASEAN Summit in Cebu, for instance, ASEAN leaders signed the 2007
Declaration on the Promotion and Protection of the Rights of Migrant Workers. Six
months later, the Foreign Ministers then called for the establishment of an ASEAN
Committee on the Implementation of the ASEAN Declaration on the Protection and
Promotion of the Rights of Migrant Workers (ACMW).* The ACMW was formally
established in September 2008 where it adopted a broad work plan aimed at
protecting migrant workers from exploitation, enhancing labour migration
governance and drafting an ASEAN legal instrument for the protection and
promotion of the rights of migrant workers.*®

Additionally, various ASEAN bodies have made significant progress towards
protecting the rights of women and children. Building on agreements such as the
1988 Declaration on the Advancement of Women in the ASEAN Region, the 2004
Declaration on the Elimination of Violence Against Women in the ASEAN Region and
the 2004 ASEAN Declaration Against Trafficking in Persons Particularly Women and
Children, the ASEAN Committee on Women (ACW) and the ASEAN Senior Officials
Meeting on Social Welfare and Development (SOMSWD) undertook the ground work
for the establishment of the ASEAN Commission on the Promotion and Protection of
the Rights of Women and Children. The ACW and SOMSWD established a
multidisciplinary working group that drafted the Terms of Reference on the ASEAN
Commission on the Promotion and Protection of the Rights of Women and Children
which were adopted at the 15" ASEAN Summit in October 2009.>* The Commission
on the Promotion and Protection of the Rights of Women and Children was
inaugurated in April 2010°% and represents a step towards mainstreaming the rights
of women, children and migrant workers into all ASEAN policies — a core focus of the
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social justice and human rights agenda of the Socio-Cultural Community Blueprint
(2009-2015) which forms part of the Roadmap for an ASEAN Community.>>

ASEAN cooperation on the promotion and protection of the rights of women and
children has the added advantage of a shared platform of the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW) and the
Convention on the Rights of the Child (CRC), to which all ten Member States are
parties. Civil society engagement by groups such as the SAPA Task Force on Migrant
Workers and the Women’s Caucus for an ASEAN Human Rights Body, have been
instrumental in these policy areas. Therefore, as can be seen in the above examples
of improved protection of migrants’ rights and the rights of women and children,
much progress has been made within ASEAN towards strengthening its new ‘people-
focused’ agenda. Such progress has suggested a growing responsiveness of the
ASEAN to the needs and concerns of the people in the region and further served to
reinforce a shifting expectation of ASEAN’s increasing receptivity to human rights.

Since the late 1990s there has also been a subtle shift in some Member States’
understanding of what constitutes ‘non-interference’ in the context of human rights.
In 1998 Thai Foreign Minister Surin Pitsuwan proposed a reinterpretation of the
principle of non-interference to allow for ‘flexible engagement’ or open and frank
discussions of the internal affairs of Member States that had transboundary
effects.>® Pitsuan’s suggestion was the result, on the one hand, of the recognition
that non-interference was an ineffectual basis for addressing transnational
challenges such as the 1997 Asian Financial Crisis, transboundary atmospheric
pollution, refugee flows and human rights. On the other hand, it was also the result
of a growing realisation by some ASEAN Members that meaningful cooperation with
the international community would require narrowing the gap between them on the
understanding of human rights and democracy.”> Despite formal rejection of ‘flexible
engagement’ in favour of a watered down policy of ‘enhanced interaction’ that
allowed individual States to comment on their neighbours' domestic activities if they
effected regional concerns,”® some ASEAN States continued to move towards a more
accommodating understanding of non-interference. Traditionally having refrained
from criticising or condemning one another for human rights violations in deference
to the cornerstone norm of non-interference, 1998 marked the first instance in
which two ASEAN States, the Philippines and Indonesia, openly spoke out against a
neighbour when Malaysian Prime Minister Mahathir Mohamad sacked and jailed
Deputy Prime Minister Anwar Ibrahim.”” The following year, humanitarian
justifications were espoused by Malaysia, Thailand and the Philippines when they
welcomed and participated in the International Force for East Timor (INTERFET) in
the wake of mass killings by Indonesian militias around the time of East Timor’s 1999
referendum favouring independence.”® Furthermore, in July 2005 in light of
Myanmar’s declining human rights situation and increasing international pressure,
ASEAN leaders took their first collective action against a Member State by calling for
Myanmar to forego the 2006 ASEAN Chairmanship,® signaling a transformation of
human rights from a matter of exclusive domestic competence into a legitimate
concern and feature of regional discourse.
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Another way in which ASEAN’s concept of sovereignty has been evolving is through
the strengthening of principles such as democracy, good governance and the rule of
law, and the promotion and protection of human rights as core political
development aspirations under the ASEAN Political-Security Community Blueprint
(APSC).?* The Blueprint reflects ASEAN’s desire to be responsive to the needs of the
peoples of the region by adopting a comprehensive concept of security which
involves not only traditional threats to the State, but also human security orientated
threats and transnational chaIIenges.62 In doing so it facilitates the broadening of the
traditional security framework of the Association and provides a platform for non-
traditional security focused civil society groups, academe and track two dialogues,
such as the Consortium of Non-Traditional Security Studies in Asia, to advance
ASEAN institutional capacity building in such people-oriented policy areas.

The establishment of NHRIs in some Member countries has also enabled more
progressive States in the region to contribute to the advancement of human rights
promotion and protection domestically while also providing support for the
momentum towards a regional rights mechanism. The establishment of National
Human Rights Commissions in the Philippines (1987), Indonesia (1993), Malaysia
(1999) and Thailand (1999) has served to reinforce the rising visibility of human
rights in the region. All of the institutions are independent and mandated with the
competence to promote and protect human rights, including through a number of
investigative, reporting and publicizing functions.®® All are accredited “A status”
institutions, the highest level of accreditation in accordance with the Paris Principles
Relating to the Status of Institutions awarded by the International Coordinating
Committee of National Human Rights Institutions.®® In 2007 the four National Human
Rights Institutions (NHRIs) signed a Declaration of Cooperation to enhance
coordinated human rights promotion and protection and sustained engagement in
supporting the establishment of an ASEAN human rights body under a framework
institutionalised in the ASEAN NHRI Forum.® Additionally, Indonesia, Malaysia and
the Philippines all gained membership at the inaugural elections of the Human Rights
Council (HRC) in 2006. Indonesia and the Philippines also secured a second term until
2010 and the Philippines was appointed Vice President of the HRC in 2008. In June
2010, Thai ambassador Sihasak Phuangketkeow was appointed President of the
Council. To some, this appeared to be a ‘telling testimonial’ for the progress on
human rights’ issues in a number of Southeast Asian States.®®

The lead up to the adoption of the ASEAN Charter in the early years of the twenty-
first century provided further encouragement to growing civil society expectations
that an ASEAN human rights mechanism would soon be formed. The ASEAN Charter
was designed to provide ‘the legal and institutional framework for ASEAN to be a
more rules-based, effective and people-centred organisation paving the way for
realising the ASEAN Community by 2015.”’ Established at the 11" ASEAN Summit in
Kuala Lumpur in December 2005, the Eminent Persons Group (EPG) was tasked with
providing recommendations on the direction and nature of the ASEAN Charter. For
the following year, the EPG engaged extensively with relevant stakeholders and its
Report reflected a number of bold and ambitious proposals which included ‘the
possibility of setting up of an ASEAN human rights mechanism.”®® In January 2007,
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ASEAN leaders endorsed the EPG Report and instructed a High-Level Task Force
(HLTF) to draft the ASEAN Charter.®® There was a common consensus among the
HLTF drafters that the human rights mechanism was ‘the single most sensitive
issue.”’® At one point, it jeopardised the entire Charter when a member threatened
to walk out and heated exchanges almost led to physical blows.”* There was a
notable division between the newer and older members of ASEAN on the human
rights question, including at one point physical separation into different rooms with
Cambodia, Laos, Vietnam and Myanmar in one room and Thailand, Philippines,
Malaysia, Indonesia and Brunei in another and the Singaporean Chair and member
commuting between them to try to reach an agreement.’” It took three ministerial
interventions by the ASEAN Foreign Ministers before a compromise was reached
with the inclusion of a promise to establish a human rights body and an additional
paragraph stipulating that the Foreign Ministers would decide the Terms of
Reference for the proposed Commission.” Despite extensive civil society efforts to
influence the drafting process, when it was adopted in November 2007, the Charter
was heavily criticised by civil society as falling short of what is required to establish a
‘people-centred’ and ‘people-empowered’ ASEAN. It was denounced as lacking
provision for an institutionalised role for citizens and civil society in regional
community building and failing to provide adequate provision for human rights’
protection.”* Instead it codifies and prioritises sovereign interests and traditional
State-centred principles of the Association over the need to create an organisation
that is sensitive and responsive to human rights, dignity and concerns of the
people.75

The Charter mentions human rights four times:

1. ASEAN will adhere ‘to the principles of democracy, the rule of law, and good
governance, respect for and protection of human rights and fundamental
freedoms’ (Preamble).

2. One purpose of ASEAN is ‘to strengthen democracy, enhance good
governance and the rule of law, and to promote and protect human rights
and fundamental freedoms, with due regard to the rights and responsibilities
of the Member States of ASEAN’ (Purpose).

3. ASEAN and its Member States shall act in accordance with ‘the respect for
fundamental freedoms, the promotion and protection of human rights, and
the promotion of social justice’ (Principles).

4. Article 14 provides for the creation of an ASEAN human rights body:
14.1 In conformity with the purposes and principles of the ASEAN Charter
relating to the promotion and protection of human rights and fundamental
freedoms, ASEAN shall establish an ASEAN human rights bodly.
14.2 This ASEAN human rights body shall operate in accordance with the
terms of reference to be determined by the ASEAN Foreign Ministers
Meeting.
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Despite its criticisms, the Charter represents the first ASEAN instrument to codify the
protection and promotion of human rights as a guiding purpose and principle of the
organisation. It also breaks new ground by adding another dimension to the regional
normative framework. The Charter lays down two sets of norms. First, it enshrines
long standing norms governing interstate behaviour such as the non-use of or threat
of force, peaceful settlement of disputes and non-interference in the internal affairs
of Member States.”® It also lays down a second set of norms that govern relations
between the State and its people, which include good governance, the rule of law,
human rights and fundamental freedoms, constitutional governance, democracy,
social justice and equal access to opportunities.”” As an intergovernmental
organisation originally established to mend fences, build political confidence and
resolve intra-regional disputes within an institutional framework of non-
confrontational pacific security management, ASEAN has traditionally accepted only
interstate relations as the sole dimension of the regional discourse. As Amitav
Acharya acknowledges, the doctrine of non-interference as ‘the single most
important principle underpinning ASEAN regionalism’ is founded on an obligation to
refrain from criticising the actions of a Member government towards its own
people.”® Thus the inclusion of a set of commitments that introduce the relationship
between a State and its people as a legitimate feature of the regional discourse and
normative framework is unprecedented. Specifically, it involves not only a regional
affirmation of responsibilities to the ASEAN peoples, but it also frames each State’s
responsibilities to its people as an imperative’® commitment to the region. In doing
so it provides an opportunity for improving transparency by making a State’s
treatment of its people open to regional oversight — even if the only accountability
mechanism is peer pressure to conform to the new regional norms and resist holding
back regional progress.

The Charter provided, by way of Article 14, for the official institutionalisation of
human rights in ASEAN. The mandatory obligation that ‘ASEAN shall establish a
human rights body'80 represented the manifestations of one of ASEAN’s core
commitments to building a people-oriented organisation and of achieving the goals
enumerated in the ASEAN Political-Security Community Blueprint (APSC). It was in
July 2008, six months before the Charter even came into force, that the ASEAN
Foreign Ministers commissioned a High-Level Panel (HLP) to draft the Terms of
Reference (TOR) for the ASEAN Human Rights Body.®

2.2 The HLP Drafting Process and Expectations of the TOR

Unlike the EPG for the ASEAN Charter who were mandated to put forward ‘bold and
visionary recommendations’®?, the HLP was given no such license. The HLP was
mandated to draft the TOR ‘in conformity with the purposes and principles of the
ASEAN Charter relating to the promotion and protection of human rights.”® It was
composed of one representative from each of the ten Member States, most of
whom held official positions within Foreign Affairs Ministries and as such protected
the interests of, and essentially acted as mouthpieces for, their respective States. It
must be noted, however, that Thailand was the exception and appointed a well-
known academic expert on human rights, Professor Vitit Muntarbhorn, as an
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alternate Thai member of the panel. The representatives from Malaysia, the
Philippines and Thailand had also been members of the HLTF on the ASEAN Charter,
and had pushed for the inclusion of Article 14 which provided for the establishment
of the human rights body.84 Yet their presence was balanced by the member from
Laos, who was also a HLTF member but one who had been opposed to the inclusion
of a strong human rights body.85 Additionally, the member for Cambodia, Om
Yentieng, had been a continual critic of both international human rights
organisations as well as the previous Special Representative of the Secretary-General
on Human Rights in Cambodia, Yash Ghai. Om Yentieng claimed the Special
Representative had made wildly exaggerated reports on the human rights situation
in Cambodia, denouncing him at UN forums which eventually led to the Special
Representative’s resignation in September 2008.%

At the outset of the drafting process, the initial Chair of the HLP, Bilahari Kausikan,
indicated the Panel’s aim was ‘to achieve a result that is realistic, balanced and
credible, and which would be in the best collective interests of ASEAN.”®” Based on
these comments alone some academics did not expect much. Regional expert Noel
Morada labelled these aims as ‘bureaucratic parlance’ for what would be achievable
given the variations in the political systems of ASEAN Member States, the absence of
national human rights commissions in most ASEAN countries and the continuing
existence of internal armed conflict in some Member States.®® Initial media reports
confirmed the expected divisions between ASEAN States on what kind of regional
human rights body should be created. On the one hand, Member States with
national human rights commissions — Indonesia, Malaysia, the Philippines and
Thailand — wanted the body to have monitoring and enforcement capacities. On the
other hand, Singapore, Cambodia, Laos, Myanmar and Vietnam preferred the body
only have an advisory function and focus on the promotion rather than protection of
human rights.89

The initial meetings were reportedly held in a ‘very constructive and cooperative
spirit’ in which all HLP Members had ‘shown their determination to move the
process forward.” Yet after approximately half the meetings, there was no such sign
of cordiality in the Chairman’s press releases. The second Chairman, Sihasak
Phuangketkeow from Thailand, issued periodic releases following each meeting
which noticeably lacked details on deliberations and instead characteristically down
played the intramural differences by giving the impression that a certain level of
unity has been achieved on particular issues. Yet sentiments of consensus must not
be confused with unanimity. Consensus decisions represent a commitment to finding
a way of moving forward by establishing what has broad support and in doing so
must ‘either contribute to or be neutral, but not detract from, the perceived national
interests of the individual ASEAN Member States.””* As such many expected that
consensus-based decision making in the ‘best collective interests of ASEAN’?? would
defer to a lowest common denominator agreement which would ensure that the
body did not create discomfort even for the least democratic members.?®

Yet the HLP’s deliberations regarding the protection mandate of the AICHR
demonstrated that there remains a large gap between even ASEAN’s more
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progressive and democratic States’ verbal commitments to human rights and their
political will to operationalise effectively their human rights responsibilities. It has
been reported that the TOR was only able to be adopted at the AMM in July 2009
when, after the meeting was extended for two hours, the Indonesian Foreign
Minister Hasan Wirayudha finally withdrew proposals for a broader protection
mandate that Rachmat Budiman, the Indonesian HLP member, had been pushing for
months. It appeared that Indonesia was the only representative not satisfied that
there was enough balance between promotion and protection and was imploring the
nine other members to accept three proposals: allow the AICHR to meet and discuss
human rights with other credible institutions; observe situations and give
recommendations to Member States; and conduct periodic reviews of Member
States human rights’ practices.”® Budiman and Wirayudha found no support from
the other ASEAN States — even Thailand and the Philippines who are self-professed
supporters of human rights would not support Indonesia’s proposals. While the
Philippines and Thailand resigned themselves to supporting the gradual evolution of
the human rights body to a more protectionist body in the future, it is not
unreasonable to speculate that current domestic situations have affected their
desire for the Commission to have investigatory powers. In the Philippines, the rising
levels of extra-judicial killings and enforced disappearances caused the government
quite a blow when its involvement featured glaringly in the Secretary-General’s
Special Representative on Extra-Judicial, Summary and Arbitrary Executions Philip
Alston’s 2007 Report. Further renewed fighting in Mindanao since the collapse of an
historic peace in October 2008 has led to what some have termed a humanitarian
crisis.”® In the same vein, Thailand is being widely questioned about its handling of
the situation in the South where more than 3,500 people have been killed along with
daily abductions, murders and extra-judicial killings of Muslim insurgents since
violence intensified in 2004.°® While Cambodia, Laos, Myanmar and Vietnam also
rejected the proposed extension of the AICHR’s mandate, the lack of support from
Thailand and the Philippines merely demonstrates that it is not just the less
democratic ASEAN States that are hesitant to embrace a more strongly mandated
human rights body.

The HLP held eight meetings between July 2008 and February 2009 when the first
draft of the TOR was completed. One might speculate whether eight months®’ is a
sufficient amount of time to negotiate adequately the terms for a body which was
the most divisive issue and which threatened to derail the entire ASEAN Charter
drafting process. Only one part of one meeting was required to finalise the
provisions concerning the mandate and functions of the human rights body. In
contrast, over four full days were needed to discuss the composition, modalities,
secretarial support and funding.’® Perhaps disconcertingly, this seems to indicate
that there was less intensive negotiation over giving the human rights mechanism
robust protection powers than there was over who would foot the bill.

Despite frustrations between HLP members concerning the protection mandate, a
positive aspect of the drafting process was its inclusiveness. The HLP recognised the
importance of engaging with all relevant stakeholders, holding consultations with
civil society organisations, senior ASEAN officials from the Economic, Political-
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Security and Socio-Cultural Community, as well as meeting with representatives
from regional human rights mechanisms in the Americas, Africa and Europe during a
trip to Geneva in April 2009.%° Acknowledging the positive and meaningful role civil
society organisations (CSOs) could play in the drafting process of the TOR,'® the HLP
held three consultations with major human rights stakeholders and CSOs, including
the Working Group on an ASEAN Human Rights Mechanism (WGAHRM), the
Network of Four National Human Rights Institutions (ASEAN NHRI Forum), Solidarity
for Asian People’s Advocacy Task Force on ASEAN and Human Rights (SAPA TF-AHR)
and the Women'’s Caucus on an ASEAN Human Rights Body (WCAHRB).

The first dialogue in September 2008 provided the organisations with an opportunity
to present proposals and statements on the composition of the human rights body
and the mandate and powers it should include. Many of these proposals were the
product of the numerous regional roundtables, workshops and national
consultations organised by the civil society groups themselves throughout the
region. The general sentiment amongst the CSOs was that the body should be able
to investigate, monitor, advise and report on human rights violations by Member
States, as well as have capacity-building, education, awareness raising and human
rights promotional functions. While the CSOs recognised it would be the government
that appoints the members, they sought a transparent and consultative selection
process and the appointment of independent and impartial members with
recognised competence in the field of human rights. Adequate funding, fiscal
autonomy and sufficient staffing by an independent secretariat were also considered
important. CSOs also advocated that the body maintain close ties with NHRIs and
civil society groups through regular consultations and be mandated to uphold the
standards of international human rights treaties in covering civil and political,
cultural, economic and social rights.101 Some groups proposed including programs or
sub-committees for priority sectors such as indigenous people and migrant workers,
developing an early warning system for gross violations of human rights and
considering the eventual establishment of a regional human rights court.'®?
Additionally, in its submission to the HLP, the Working Group for an ASEAN Human
Rights Mechanism used the Responsibility to Protect principle to call on the HLP to
recognise that, despite the Charter’s reaffirmation of sovereignty and non-
interference, the TOR for the AHRB should accord proper acknowledgement ‘to the
internationally recognised responsibility to protect its populations, on the part of
individual States, from genocide, war crimes, ethnic cleansing and crimes against
humanity.’*%

During the drafting process, human rights activists feared that the doctrine of non-
interference and the principle of consensus-based decision making would prevent
the HLP from establishing a rights mechanism that was anything but toothless and
ineffective.® Many did not expect that civil society efforts to lobby for the body to
have sanctioning or monitoring powers would be successful and predicted the
Commission’s primary roles would be limited initially to advocacy, capacity building
and drawing up conventions and declarations on specific areas of human rights.'®
Such pessimistic views were confirmed when the HLP’s draft TOR for the proposed
ASEAN Intergovernmental Commission on Human Rights was leaked to the
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Philippine press in February 2009. The draft TOR fell far short of the key demands
raised by human rights groups and was heavily balanced in favour of promotion over
protection of human rights. It attracted immediate criticism from rights proponents
and media outlets in the region who saw the TOR as a disappointing lowest common
denominator that all ASEAN Members could agree on concerning the promotion and
protection of the human rights of their own people.106

The weak draft galvanised groups such as the SAPA TF-AHR who conducted a series
of national workshops and thematic regional workshops in Myanmar, Cambodia,
Indonesia, Malaysia, the Philippines, Thailand and Vietnam to comment on the draft
TOR. The SAPA Task Force, along with other rights groups such as the Working Group
and the ASEAN NHRI Forum, were given a chance to submit their concerns regarding
the draft TOR in the second HLP-civil society dialogue held on 20 March 2009 in
Kuala Lumpur. The two chief concerns for these groups were the lack of a clear
protection mandate and provision for the Commission’s independence. The SAPA TF-
AHR presented thirteen key concerns and recommendations on the draft, which
included the CSO consensus that the Commission’s mandate must include protective
functions such as assessing and reviewing the general human rights’ situation in the
region, carrying out on-site visits and issuing urgent letters of inquiry, press
statements, progress reports and recommendations to Member States. It was also
forwarded that the Commision should develop an early warning system to prevent
gross violations of human rights and establish independent and impartial
coordination mechanisms for dealing with transboundary human rights issues and
concerns.'”” The submission argued that representatives to the Commission should
be human rights experts appointed in their personal capacity and who are
independent from and not accountable to their governments. It was expressed that
the Commission should adopt rules of procedure for the removal of members in
accordance with principles of transparency, accountability and justice.108

The ASEAN NHRI Forum also presented a position paper that focused on the
necessary independence and effective protection mandate and powers of the AHRB.
The NHRI Forum argued that the Commission ought to be in compliance with the
minimum standards as stipulated in the Paris Principles and that representatives be
appointed through a transparent and consultative process and be barred from
simultaneously holding any official government position or post. It also proposed the
Commission be able to receive, analyse, investigate and take action on complaints of
alleged human rights violations and cooperate to develop effective partnerships with
NHRIs as well as other regional and international human rights mechanisms.*® In an
open letter to the HLP on 22 June 2009, two hundred CSOs warned against rendering
the AICHR unable to realise effectively the purpose and principles of the ASEAN
Charter to promote and protect human rights. The letter also stated their support for
the previous call for the Commission to include protective functions such as the
ability to conduct country visits, receive complaints, initiate investigations and
conduct periodic reviews of Member States; as well as reiterating the need to ensure
the body’s independence through the selection and appointment of independent
human rights experts.**
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Civil society efforts at influencing the HLP to alter substantively the draft TOR proved
largely unsuccessful. The TOR was officially adopted by the ASEAN Foreign Ministers
at their 42" AMM in Phuket in July 2009 with the only significant change being
the inclusion of a purpose for the five year review date being to ‘further enhancing
promotion and protection of human rights in ASEAN.’!*2 Despite political rhetoric
touted by the HLP regarding the importance of striking a balance between
promotion and protection, in his remarks at the Inauguration of the AICHR, Thai
Prime Minister Abhisit Vejjajiva stated frankly what the TOR reflected: that ‘the HLP
was of the view that the ASEAN human rights body should focus mainly on the
promotion of human rights.'® He continued, ASEAN leaders ‘realize there are
concerns that the mandate and functions of the AICHR do not go far enough’ but
have attempted to appease calls for a stronger protection mandate by emphasising
that the TOR is an ‘enabling document’ which will ‘lay the groundwork for further
development on the promotion and protection of human rights and [the body will]
continually be strengthened in the future.” *** The Thai Chair of the HLP, Ambassador
Sihasak Phuangketkeow, declared that the establishment of the AICHR would be
based on three principles: ‘to realistically take into account the actual situation in
ASEAN, to establish a credible ASEAN human rights body through consistency with
internationally accepted human rights standards and norms, and to make the ASEAN
human rights body an evolutionary process to be continually strengthened in the
future.™ The HLP has continually reiterated that ‘the establishment of an ASEAN
human rights body must start somewhere and should not be judged by high
expectations on its mandate or power to address specific situations, but rather
should be seen as a process that will evolve and develop over the long term.’ 11

This evolutionary approach is seen by many civil society organisations in the region
as a way of evading human rights responsibilities by accepting a deficient and weak
TOR with a vague caveat that protection functions might be fulfilled sometime in the
future.!” Continual references to the ‘evolutionary approach’ are ambiguous and
lack substantial and progressive benchmarks against which to judge the institutional
development of the Commission. Some CSOs have created an expectation that while
the body may focus on promotion functions at the outset, that the body will be
progressively capable of effective human rights protection as part of its evolutionary
process.118 Yet in reality, given the ingrained histories of suppression of political
freedoms, ongoing cultures of impunity and internal conflict in many ASEAN States,
it is highly probable that that Member State governments are nowhere near allowing
protection functions into the AICHR’s mandate, certainly not within five years which
is when the mandatory review is set.

It is politically astute, however, to recognise that in an intergovernmental
Association in which decisions are made by consensus, to push hard and try to
establish a strong human rights body with a robust protectionist mandate would be
immediately dismissed by States that have dubious human rights records and resist
external oversight and accountability. Such a stance would be counter-productive
and would prevent the establishment of any rights body at all, not to mention
adversely affect functional rights cooperation in areas in which ASEAN has made
substantial progress. In this respect, it is at least a positive development that a
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compromise could even be reached on a human rights body at all and that its
mandate includes somewhat vague — and therefore potentially broad ranging —
promotion powers. Additionally, by allowing the AICHR to focus on promotion will at
least serve to raise the visibility of human rights in the region and force countries
such as Cambodia, Laos, Vietnam and Myanmar to deal with human rights regularly
as part of the legitimate regional discourse and agenda. It has the potential to
increase these countries’ willingness to deal with human rights issues, which
provides an avenue for diplomatic and political pressure to respect human rights as
well as the platform upon which to extend gradually the Commission’s functions.
Whether this takes five, ten or twenty years, slow progress in the right direction is
better than no progress at all.

It was expected that the political declaration on the Commission at its inauguration
at the 15" ASEAN Summit in October 2009 would lay down guidelines on how to
further strengthen its mandate and functions in accordance with its evolutionary
approach.’ Yet the Declaration on the AICHR at its inauguration was devoid of any
roadmap or progression guidelines for the evolution of the Commission’s mandate
and function apart from a recognition of the five year review which would ‘further
develop mechanisms to both the protection and promotion of human rights.”** This
was a disappointment to CSOs.

Moreover, despite the fact that the declaration acknowledged the contribution of
civil society stakeholders in the creation of the Commission, attempts by ASEAN
leaders to gag civil society representatives at the inauguration of the AICHR does not
bode well for a broadening of the space for meaningful and continuing government-
civil society dialogue and engagement. On the day of the AICHR’s inauguration,
thirty minutes was allocated for ten democratically selected civil society
representatives to interface with ASEAN leaders. However, just before midnight on
the night prior to the meeting, the representatives from Cambodia, Laos, Myanmar,
the Philippines and Singapore were informed that they had been rejected from the
interface meeting by their governments. The remaining representatives from Brunei,
Thailand, Indonesia, Malaysia and Vietnam were allowed to attend the interface but
were informed that they would not be permitted to speak at the event. The
moderator of the interface would be the only representative to present a statement.
When Singapore and Myanmar hand-picked substitute delegates, one of whom was
a former high-ranking police officer, representatives from Thailand, Malaysia and
Indonesia walked out in protest.**! Civil society groups felt ASEAN rendered the
interface virtually meaningless, violating their own Charter commitment by
attempting to ‘kill’ the spirit of a people-oriented community and sabotaging the
credibility of the AICHR.™? There is a sentiment among official ASEAN circles that
such displays are because CSOs push progress far too fast, instead of adopting an
incremental step-by-step approach.®® Some predict this declining trend will only
gather pace with Vietnam as the current ASEAN Chair who, along with a number of
other ASEAN States, questions the legitimacy of CSOs and their mandates as non-
state actors, ‘to clip the CSOs’ ever expanding wings of progressive ideas.’ ***
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Conclusion

The Commission has been welcomed with mixed feelings. Civil society groups regret
that the Commission has adopted the formula of “promotion first, protection later”
and view this as a sign that ASEAN lacks the commitment to uphold its Charter
commitments to human rights in the region, labelling it a talk shop, toothless and a
paper tiger.125 Yet some are still prepared to recognise that while not perfect, the
establishment of the Commission as a ‘significant hallmark’ of ASEAN’s move
towards becoming a more people-oriented organisation. The Commission’s
establishment also shows the potential to provide a platform where opportunities
are present for Member States to move to a ‘comfort level’ where they will
recognise the need to have a stronger body.126 Civil society groups see this as a
challenge to reaffirm their own commitment to promote and protect human rights in
the region by directing sustained efforts at operationalising the TOR and focusing on
specific areas in which the AICHR can be continually engaged, most importantly the
selection process for the Commissioners representatives.*?’

It is prudent to remember that the Commission was designed as an
intergovernmental body that would respect the sovereign equality of all Member
States. It was never designed to have teeth or function as an independent
watchdog.'”® The TOR for the AICHR must be recognised for what it is: a political
compromise between ASEAN Member States in light of their diverse political
systems and varying willingness to deal with human rights issues. Yet the imbalance
between promotion and protection should not completely overshadow the
establishment of the Commission as a significant achievement and advancement for
ASEAN in terms of placing human rights on the Association’s agenda. There exist
windows of opportunity to use the TOR wisely and strategically to optimise the space
provided under its functions, and to encourage the development of effective
forward-looking promotional as well as protective activities.

In conclusion, this report has examined the crucial role that regional organisations
such as ASEAN must play in turning R2P from ‘words into deeds’. The development
of human rights norms within the ASEAN context and the setting up of the AICHR
have also been analysed. In the second report of this working paper series, ‘The
ASEAN Intergovernmental Commission on Human Rights (AICHR) and the
Responsibility to Protect: Optimisation and Strategic Aims,” the potential of the new
Commission to improve the protection and promotion of human rights in the region
will be assessed. Strategies to optimise the AICHR’s Terms of Reference for the
protection of human rights will be outlined as will the Commission’s potential in
implementing the Responsibility to Protect in Southeast Asia.
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