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In 2005, the United Nations member states unanimously made a commitment to protect popu-
lations from the most serious crimes, namely genocide, war crimes, ethnic cleansing, and crimes
against humanity. These four atrocity crimes pose a threat not only to human life but also to nation-
al, regional, and international peace and stability. In 2014 the United Nations Special Advisers on
the Prevention of Genocide and the Responsibility to Protect presented an updated Framework of
Analysis (henceforth referred to as ‘the Framework’) to assist with assessing the risks of genocide,
war crimes, ethnic cleansing, and crimes against humanity.! The Framework serves as a working
tool to support the prevention of atrocity crimes around the world.

This risk assessment for the Royal Kingdom of Cambodia uses the risk factors and indicators as iden-
tified in the Framework. It is designed to serve as a guide for atrocity prevention by identifying the
most important risk factors and suggesting future steps that can be taken to address them. Cambo-
dia experienced atrocity crimes during the period of Khmer Rouge rule (1975-79) during which ap-
proximately one quarter of the population died, and a protracted civil war thereafter which ended
with the Paris Peace Accords of 1991. Although significant steps towards justice and truth-finding
have been undertaken — such as the establishment of the Extraordinary Chambers in the Courts of
Cambodia for the Prosecution of Crimes Committed during the Period of Democratic Kampuchea
(ECCC) —the process has not been without challenges, including political interference. Additionally,
whilst Cambodia has undertaken a range of measures to prevent a recurrence of atrocity crimes,
including through education, efforts remain ongoing. As national elections approach in 2018, con-
cerns have been raised about potential backtracking on human rights, the intimidation of oppo-
sition parties, the rule of law, and restrictions placed on the media and civil society. New laws or
amendments have raised questions about the ability of the media and civil society to freely partic-
ipate in open dialogue on political matters. These moves make it unlikely that the elections will be
free and fair. Equally troubling is evidence of threats and incitement to violence by both govern-
ment officials and some members of the opposition in the lead up to the election, which creates
the possibility of electoral violence if not managed properly.

This report only addresses those risk factors currently relevant to the situation in Cambodia. Note
that there is often overlap between distinct risk factors and indicators, and where possible these
have been identified with a note on where else in the report these risks factors have been iden-
tified. The presence or absence of risks factors does not mean that atrocity crimes will or will not
occur.

Summary overview of assessment

At the time of writing, Cambodia confronts a moderate risk of atrocity crimes, which may become
elevated during the July 2018 elections due to the recent worsening of political tensions and the
adoption and application of laws that contradict domestic and international human rights law, com-
bined a growing lack of separation between government, the judiciary and security apparatus, and
increasing incitement and threat of force by the government and some of its supporters. These de-
velopments clearly signal a step backwards from past advances and compromise. The international
community must pay careful attention to the unfolding situation and use whatever leverage it has
to urge restraint and encourage the government to ensure free and fair elections and a peaceful
transfer of authority should that be the outcome. Over the longer-term, concerted efforts by na-
tional actors and international partners are required to ensure the full and consistent implementa-
tion and application of international human rights standards, the strengthening of state institutions
and the rule of law, and the improvement of good governance.
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FRAMEWORK OF ANALYSIS

The Framework of Analysis consists of fourteen (14) risk factors of atrocity crimes, with each Risk Factor
accompanied by a suite of between 6 and 18 specific Indicators that are used to determine the degree
of risk present. Combined, these risk factors and associated Indicators guide the collection and analysis
of data to determine the degree and kinds of atrocity crime risk present in a given country. The higher
the number of indicators present in a single risk factor, the more important that particular risk factor is
in the overall assessment. However, it must be noted that the risk factors and indicators are not ranked
and some risk factors and indicators have greater weight than others as they need to be situated within
the context of the country under analysis.

The risk factors are demarcated into two different groups: Common Risk Factors, which are the con-
ditions that increase the probability of atrocity crimes occurring; and Specific Risk Factors which are
divided into the risks associated with genocide, crimes against humanity, and war crimes (ethnic cleans-
ing is incorporated into the other atrocity crimes). The eight common risk factors constitute conditions
that increase the risk of any of the four atrocity crimes. They identify the probability but not necessarily
the type of crime. The six specific risk factors concern elements that are characteristic to a particular
crime and enable the identification of the type of risk. In some cases, the risk factors assessed in this
report relate to events and conditions that occurred decades ago. Nevertheless, how such events are
being dealt with today can still contribute to the likelihood of other types of atrocity crimes arising in
the future. Whilst the specific Risk Factor 11 is briefly engaged with in this report, only a couple of the
indicators are relevant and these are only very partially met.

COMMON RISK FACTORS

Risk Factor 1 Situations of armed conflict or other forms of instability

Risk Factor 2 Record of serious violations of international human rights and humanitarian
Risk Factor 3 Weakness of State structures

Risk Factor 4 Motives or incentives

Risk Factor 5 Capacity to commit atrocity crimes

Risk Factor 6 Absence of mitigating factors

Risk Factor 7 Enabling circumstances or preparatory action

Risk Factor 8 Triggering factors

SPECIFIC RISK FACTORS

Genocide
Risk Factor 9 Inter group tensions or patterns of discrimination against protected groups
Risk Factor 10 | Signs of an intent to destroy in whole or in part a protected group

Crimes against humanity

Risk Factor 11 Signs of a widespread or systematic attack against any civilian population
Risk Factor 12 Signs of a plan or policy to attack any civilian population

War Crimes

Risk Factor 13 Serious threats to those protected under international humanitarian law

Risk Factor 14 Serious threats to humanitarian or peacekeeping operations




COMMON RISK FACTORS

Risk FACTOR 1: SITUATIONS OF ARMED CONFLICT OR OTHER FORMS OF INSTABILITY

Risk Factor 1 refers to “situations that place a State under such level of stress that it becomes
more prone to serious human rights violations and, eventually, to atrocity crimes”. Such an envi-
ronment is usually generated in situations of armed conflict with a high level of violence but can
also evolve in times of peace through political, economic or social instability. In the case of Cam-
bodia, increasing tensions between the governing and opposition parties have caused a high level
of instability and unpredictability in the lead up to the upcoming general election to held in July,
2018. The adoption of several legal amendments designed to constrain and intimidate media and
civil society actors has provoked widespread criticism. Although Cambodia has experienced some
remarkable economic and human development improvements in the past two decades, a number
of challenges concerning economic, political and social stability remains, including unresolved
disputes over land concessions affecting hundreds of thousands of Cambodians.

Political instability caused by disputes over power

Indicator 1.4 and indicator 1.5 refer to political instability caused by “abrupt or irregular regime
change or transfer of power” and “disputes over power or growing nationalist, armed or radical op-
position movements”, respectively. The past four decades of rule by the Cambodian People’s Party
(CPP) were marked by varying levels of tension between it and the main opposition, the Cambodia
National Rescue Party (CNRP). The 2013 general election and the 2017 commune elections saw a 44
percent increase in votes for the CNRP, challenging the majority rule of the CPP for the first time and
decreasing the number of communes and National Assembly seats held by the government.? The
2013 post-election period was marked by mass protests and a one-year boycott by the CNRP of the
National Assembly as it rejected the election results, citing irregularities and calling for an investiga-
tion.® Following the arrest of several opposition members, an agreement between the two parties
in July 2014 put an end to disputes.* The adoption of two new laws® was intended to address claims
that the National Election Committee (NEC) lacked of independence from the government and gave
both parties equal say in the recruitment of the Committee’s members. While making some im-
provements, the LOFNEC failed to establish a genuinely independent NEC.®

The pre-election environment in 2017 was characterised by violent and incendiary language used
by government ministers and senior officials (see further Risk Factor 7). Public statements included
warnings to vote for the ruling party and threats to deploy military means in case of any post-elec-
tion protests.” Not for the first time, the Prime Minister repeatedly warned of a civil war if there
was an election loss or any disputes over the CPP’s victory.® In a public appeal, former opposition
leader Sam Rainsy called on the armed forces not to follow the orders of a ‘dictator’ to target civil-
ians. Rainsy, who has been living in self-imposed exile since 2015 to avoid a previous conviction for
defamation, was forced to resign from the leadership in early 2017 when the ruling party amended
the Law on Political Parties (LPP) which banned convicted individuals from party leadership.® The
same law was used by the Supreme Court in November 2017 to dissolve the CNRP and ban 118 party
officials from political activities after the Ministry of Interior filed a complaint alleging the opposition
party of plotting a regime change. The measure was accompanied by the arrest of opposition leader
Kem Sokha over the same allegations (see below, ‘Threat of external intervention: The ‘Colour Rev-
olution”).1°



A legal amendment enabled the reallocation of opposition seats among the CPP and minor oppo-
sition parties. The adoption and application of these legal measures have been heavily criticised
by the opposition party and numerous human rights bodies as a systematic attempt by the CPP to
secure victory in the July election by turning the multi-party system into what would be in effect a
one-party system.* The governing party has denied these accusations, claiming that numerous oth-
er parties are participating in the election.*? In an attempt to establish a new opposition prior to the
election, Sam Rainsy founded the Cambodia National Rescue Movement (CNRM) from abroad. This
development has caused fragmentation among opposition members, with some refusing to leave
the CNRP to join the movement.*?

In the context of these political tensions, some major international donors (including the United
States) decided to withdraw resources intended to support the upcoming elections on the grounds
that the election could not be free and fair. Japan, by contrast, offered to both monitor and assist in
the upcoming election, as well as mediate between the two parties to ensure an inclusive and fair
election. This offer was rejected by Prime Minister Hun Sen, who insisted that he would not negotiate
with “traitors” and reiterated the ban on the CNRP.** Sam Rainsy called on the Cambodian people to
boycott the election by abstaining from voting to prevent a high voter turnout and delegitimise the
government. He also urged the international community not to recognise an election without the
participation of the opposition.” Other opposition parties reacted differently, with some supporting
calls for a boycott, while 15 parties have officially registered to contest the election.’* More recently,
Rainsy — now officially acting as President of the CNRM — appealed to all Cambodians and the armed
forces to participate in an uprising following the expected CPP victory in July.?’

These developments have increased “political instability caused by disputes over power” as de-
scribed under Indicator 1.5. They not only highlight concerns over the conduct of the election but
add a high level of unpredictability over its outcome and acceptance. The protests following the 2013
general election, and recent calls for a boycott, indicate a high risk of post-election conflict, possibly
violent. The government has responded to these risks by introducing new security measures, such
as setting up road blocks and increasing the presence of police in Phnom Penh.!® Additionally, public
threats by senior officials to deploy military means in case of post-election disputes suggest that the
government is prepared to use violence to address any subsequent protests.

Threat of external intervention: The ‘Colour Revolution’

A legal complaint filed by the government in September 2017 alleged that the opposition intend-
ed to overthrow the government through a US-backed “Colour Revolution”.®* The Supreme Court
unanimously agreed, and dissolved the CNRP and banned its members from political participation.
The presiding judge, a senior official of the CPP, announced the decision to be final and without
appeal. The recent amendments to the LPP which the ruling was based upon, included a ban on par-
ties “from receiving contributions from foreign institutions, foreign companies, foreign nationals or
foreign funded organizations”?° and “supporting or organising any plans or conspiracies [...] against
the interest” of Cambodia. The charges followed the arrest of opposition leader Kem Sokha on 3
September, who has since been held in pre-trial detention based on charges of “conspiring with a
foreign power”.#

In a White Paper series labelled To Tell The Truth, the Ministry of Foreign Affairs and International
Cooperation explained that these developments were intended to protect the state’s sovereignty
from foreign interference.?® The Ministry emphasised “the imperative of the Royal Government
to protect at all costs its people from some Western governments’ meddling in internal affairs”.?



According to the Ministry, the CNRP was formed through a United States (US) brokered merger of
two opposition parties that received instructions, resources and training from the US government,
as well as foreign NGOs and media, with the goal of inciting civil unrest and ultimately an uprising
against the current regime.?® According to the government, the violent clashes between protesters
and security forces following the 2013 election were part of a systematic foreign-backed attempt to
overthrow the government.? At the Court hearing, a public statement made by Kem Sokha in 2013
concerning his engagement with the US was referred to as evidence of a violation of Cambodian
law.?” A number of civil society groups and media outlets were also accused of participating in the
alleged attempted uprising. According to the Ministry , foreign funded and strongly biased radio
broadcasts and newspapers disseminate false information aimed to damage the government’s repu-
tation.® It alleged that human rights groups and local NGOs funded by foreign governments assisted
the opposition in capacity building and strategic planning.? In August and September 2017, over
30 radio stations as well as The Cambodia Daily newspaper were forcibly shut down due to alleged
legal breaches.*® Two journalists accused of jeopardising national security by sharing information
with a foreign state were subsequently detained and charged with espionage.3! Simultaneously, the
local US-funded National Democratic Institute was shut down after being accused of providing the
opposition with a plan to overthrow the government.?> The Cambodian Centre for Human Rights
(CCHR) was threatened to be shut down and investigated by the Interior Ministry in November after
being accused of supporting foreign interests and taking a biased stance towards the opposition.

The rhetoric used by the government in its investigation and prosecution of the political opposition,
civil society groups and media outlets, indicate that anyone associated with foreign institutions, or
expressing politically opposing views, are deemed a threat.3* Almost any public criticism is perceived
as an attempt to incite unrest and overthrow the government and interaction with foreign entities is
viewed as an attempt to support regime change, suggesting that the ruling party considers its own
political fortunes to be synonymous with national security. The CPP has repeatedly portrayed its rul-
ing as the guarantor for peace and stability in the country.®*® Human rights groups and international
actors have criticised these legal measures as thinly veiled efforts to eliminate political competitors.3®

Political tension caused by growing repression

Among the amendments to the Law on Political Parties are numerous changes that severely limit the
ability of political and civil society actors to participate in political affairs. The rushed CPP-proposed
adoption of the LPP in the course of two CNRP-boycotted National Assembly sessions left no room
for public or parliamentary debate.?” The vague and arbitrary wording of the amendments give the
Supreme Court freedom to interpret where a party’s activity may “jeopardise national security”. The
amendments permit the dissolution of parties and the banning of party leaders from political activi-
ty without holding hearings or allowing for an appeal process.® The barring of convicted individuals
from leadership positions (which forced Rainsy to resign) is not unprecedented in Cambodia; the
Trade Union Law, adopted in 2016, banned convicted individuals from union leadership.** The law
increased restraints on labour unions, with numerous leaders of Cambodia’s major non-government
labour unions having faced charges in relation to a series of demonstrations in 2013 and 2014.%°

The adoption of the Law on Associations and Non-Governmental Organisations (LANGO) in 2015
forced NGOs to obtain government approval and official registration in order to operate in Cambo-
dia. The lack of a clear criteria for rejecting, suspending or dissolving an association was claimed to
leave room for arbitrariness and was widely condemned by foreign governments and hundreds of
national and international organisations.** Furthermore, the control ceded to the government over
the activities of NGOs has been labelled as inconsistent with the constitutional edicts of freedoms of



Risk FACTOR 1: SITUATIONS OF ARMED CONFLICT OR OTHER FORMS OF INSTABILITY

association and expression.*> The law served as a legal basis for the investigation, suspension and
(in some cases) shutdown of major local human rights institutions, such as the National Democratic
Institute, the CCHR, and ADHOC.

The National Assembly also adopted the so-called Lése-Mejesté provision, which criminalises any
public expression insulting the King.”* Already found in neighbouring states’ constitutions, such as
Thailand, this loosely worded law allows for the prosecution of any form of criticism against the
Cambodian Head of State. Since its adoption, two men have been prosecuted for violating the law.*
The Lése-Mejesté provision is just one of several criminal defamation laws which reportedly contrib-
ute to self-censorship and limit people’s ability to freely express their opinion.*®

These recent legal changes have been met with heavy criticism by local and international human
rights groups. The wide discretion given to the government and the judiciary over the activities of
individuals or entities allow them to restrict anything that is considered to constitute a challenge
to them. The space in which entities can exercise their right to freedom of expression, association
and assembly without becoming subject to prosecution is not clear. In addition, several political
measures and incidents have further inhibited such freedoms and the ability to participate in open
political debate. According to numerous reports, members of NGOs and rights groups have been
restricted in the dissemination of information, education activities, and public assemblies.*® The
incendiary language and threatening rhetoric used prior to the elections in 2017 undermines the
freedom and fairness of the electoral process.*” Opposition members and election monitors were
reportedly subjected to intimidation and harassment. A Code of Conduct issued by the NEC prior
to the election prohibited the dissemination of destabilising or confusing information, as well as
the expression of personal opinions.”® Other reports, such as the Freedom House Index, cite some
instances of physical attacks against journalists and human rights activists. The flawed investigations
following the murder of political analyst Kem Ley in July 2016 led to public accusations surrounding
the potential involvement of the government. Civil rights groups have called for a thorough inves-
tigation into the case.*® Rights activists and political opponents have increasingly become target of
criminal prosecution, in many cases followed by arrest and pre-trial detention.®® As previously not-
ed, thirty two radio stations were closed down for violations of their contracts with the Ministry of
Information in August 2017. Shortly after, The Cambodia Daily was forced to shut down after being
unable to pay a USD 6.3 million tax bill imposed by the Finance Ministry. The Cambodian bureau
of Radio Free Asia based in Phnom Penh closed down the same month, stating that the increasing
repression by the government made it impossible for the station to operate in the country.>* These
developments have led to a massive reduction in the diversity and depth of information available
in the country.

These measures political and civil society actors the ability to participate in public debate and has
contributed to fuelling social and political tensions in the country, as described under Indicator 1.6
(“Political tension caused by autocratic regimes or severe political repression”). These measures vio-
late the basic freedoms enshrined in the Cambodian constitution as well as in international human
rights law (see further Risk Factor 2).

Economic instability

Over the past two decades, Cambodia has achieved remarkable economic development. Driven
mainly by exports of garments and tourism, the country’s growth has remained at an average an-
nual rate of 7.6%.>> Gross domestic product (GDP) per capita has almost tripled since 1994, placing



Risk FACTOR 1: SITUATIONS OF ARMED CONFLICT OR OTHER FORMS OF INSTABILITY

Cambodia in the category of lower-to-middle income countries. A third of the GDP has been attrib-
uted to the agricultural sector. Large financial inflows of foreign direct investment as well as official
development assistance have been the key engines driving these achievements.>®* The country has
reduced extreme poverty by more than half within one decade, although more than two thirds of
Cambodians still live on less than 3 USD a day.**

Notwithstanding, the drivers of this positive development — namely the low-value production and
export of garments, tourism and foreign financial assistance — face growing challenges that may
inhibit the sustainability of future growth. According to future projections by the World Bank and
the Asia Development Bank, increasing wage rates and regional competitors pose a challenge to
the textile industry’s export success. In order to remain at the current growth rate, the expansion
of exported products to already emerging higher value-added manufacturing industries, such as
auto-parts and electronics, is strongly suggested. This would require structural reforms to overcome
existing obstacles, such as improving government regulations to reduce export costs.>

Additionally, the deteriorating political situation may have an impact on the economic stability in
the country. In reaction to the governments measures directed against the opposition and human
rights groups, the European Union (EU) has warned that it will review the country’s current prefer-
ential trade arrangements, which enables Cambodia a tariff-free export of goods into the European
market.>® Simultaneously, the US reduced its annual financial aid by more than $8 million. Both the
US and the EU have withdrawn their funding for the upcoming elections.>” Although both actors
have so far refrained from adopting measures that would directly target industry, the unpredicta-
bility of political developments raises the prospect that such measures may be expanded. Regional
donors such as Japan and China — the latter being Cambodia’s largest foreign direct investor — have
reassured the continuation of their funding, *® which may ease financial pressures but also diminish
international leverage over the government. Reductions in development aid and trade directly affect
the agriculture and industry sectors, constituting a tremendous risk to sustained economic develop-
ment.>

International tourism has thus far not been affected by political tensions; however, in the event of
escalating violence following the upcoming elections, this would pose a serious threat to the tour-
ism industry and negatively impact another key driver of Cambodia’s economic growth.®® If this or
other economic issues were to arise, this would meet aspects of Indicator 1.8 (“Economic instability
caused by severe crisis in the national economy”).

Disputes over resources

The public service sector remains relatively weak due to ineffective land management and handling
of natural resources, as well as access to clean water. Public services remain heavily dependent on
foreign aid. The high number of disputes over land acquisitions remain a major issue and a dest-
abilising factor in Cambodia, meeting aspects of Indicator 1.7, “Economic instability caused by
scarcity of resources or disputes over their use or exploitation”. According to the Cambodian rights
organisation LICADHO, more than half a million Cambodians have been affected by state-involved
land disputes since 2000.%* Most of these disputes have been caused by Economic Land Concessions
(ELC) and other land concessions granted to private investors, which has resulted in the eviction
of large numbers of poor Cambodians from their homes, many of whom are also deprived of their
livelihood.®? People affected by land concessions have claimed that the compensation and relo-
cation offers they receive have been inadequate, inappropriate, or not fully understood. In many
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cases, private companies have engaged in harassment and forced evictions of land, especially from
indigenous communities. These measures constitute violations of land and housing rights under
international law.®® Limited domestic legislation and institutional capacities have led to thousands
of disputes over conceded land.

Ongoing efforts by the government aim at strengthening the judicial system in order to resolve such
disputes by reviewing land concessions. The 2001 Land Law recognises collective land rights for
indigenous peoples, which allows communities to legally register their land. Yet, only a fraction of
the affected communities have been able to complete the registration of their lands due to lengthy
processes and a lack of legal knowledge amongst both the communities and authorities.®* A mora-
torium signed by the Prime Minister in 2012 failed to stop an increase in the number of evictions.®
In 2016, the Ministry of Land Management established a working group to focus on the resolution
of land disputes. According to a ministry report as well as the rights group ADHOC, the group’s work
has contributed to a decline in the number of disputes and successfully solved a large number of
disagreements. ADHOC further observed that the government has stopped providing ELC to private
companies.®® The United Nations Office of the High Commissioner for Human Rights (OHCHR) has
been actively engaged in supporting the strengthening local capacities and facilitating dialogue be-
tween disputing parties. It has raised awareness on international standards and provided support to
evictees and advice to local authorities and businesses to find adequate compensation agreements
and hold dialogue with local communities.®” Local and international NGOs have been providing legal
education and training to communities.*®

Nevertheless, a high number of cases have not yet been resolved. In addition, there have been re-
ports of threats and harassment against affected communities or individuals, as well as land activists
and human rights defenders. Protests have led to arrests of community members and land rights
activists, and a number of them remain in pre-trial detention facing charges.”® A recent protest over
a land dispute in the Kratie province escalated into violence after security forces opened fire at pro-
testing villagers. The numbers of injuries and possible deaths remain controversial and unverifiable,
as the media and investigating NGOs were denied access to the protest site.”? The OHCHR has em-
phasised the connection between political, social and economic rights and the necessity to address
tensions with respect to human rights.”> The continued efforts by local actors to further improve
domestic legislation and strengthen capacities to resolve land disputes in a peaceful and secure
manner therefore remains necessary. This includes the responsibility of private companies to ad-
here to international and domestic law and to find ways of implementing adequate compensation,

Risk FACTOR 2: RECORD OF SERIOUS VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND

HUMANITARIAN LAW

The second risk factor concerns any “past or current serious violations of international human
rights and humanitarian law, particularly if assuming an early pattern of conduct, and includ-
ing those amounting to atrocity crimes, that have not been prevented, punished or adequately
addressed and, as a result, create a risk of further violations.” Atrocity crimes are more likely
to occur in an environment where severe violations of international human rights and human-
itarian law take place and in societies where past atrocity crimes have not been adequately
dealt with through accountability and comprehensive processes of reconciliation and reform.

In addressing its own history of atrocity crimes committed during the Khmer Rouge regime, Cam-
bodia has taken a range of measures to ensure accountability and reconciliation. Domestic efforts

10



Risk FACTOR 2: RECORD OF SERIOUS VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND

HUMANITARIAN LAW

have focussed on education and the sharing of information on past atrocities and the prevention
of their recurrence. The government has committed itself to become the main promoter of atroc-
ity prevention in the region. Yet, human rights violations have increased along with restrictions on
non-governmental actors.

A history of atrocity crimes

Indicator 2.2 concerns “Past acts of genocide, crimes against humanity, war crimes or their incite-
ment.” It is estimated that as many as 2 million people, constituting one quarter of the Cambodian
population, fell victim to the Communist regime known as Democratic Kampuchea between April
1975 and January 1979. The leaders of the Khmer Rouge regime aimed to radically transform society
by eliminating what they called feudal institutions and introducing a policy of social engineering.”®
With the evacuation of Phnom Penh on 17 April 1975, the forced relocation of hundreds of thou-
sands of Cambodians from the urban areas to the countryside followed. The transformation process
was marked by enslavement, systematic torture, extrajudicial executions, starvation, overwork and
outbreaks of disease.” These atrocities did not trigger an international response, and it was not un-
til after the Vietnamese invasion in January 1979 — which led to the overthrow of the Khmer Rouge
regime and to massive flows of displaced persons within and out of the country — that the scope of
atrocities was fully understood by the international community.”

In its first efforts to seek accountability and justice, in 1979 the new government established a do-
mestic tribunal in which the two top leaders of the Khmer Rouge were tried in absentia and found
guilty for genocide and sentenced to death. However, the tribunal was rejected by the international
community for failing to meet international standards of justice.”® At the request of the Cambodian
government in 1997, and after years of negotiations, the United Nations assisted in the establish-
ment of the Extraordinary Chambers in the Courts of Cambodia (ECCC) for the Prosecution of Crimes
Committed during the Period of Democratic Kampuchea. Composed of both Khmer and foreign judg-
es, the hybrid court has jurisdiction to bring to trial the most responsible and senior leaders of the
Khmer Rouge regime for violations of Cambodian penal law as well as international law.”” In its
agreed judicial structure, the court is under the authority of Cambodia, as a majority of the judges,
as well as the presidents of both chambers, are Khmer and every decision requires a majority of
affirmative votes.”

To date, the ECCC has investigated four cases. In two cases, it has convicted three former senior
leaders for crimes against humanity and war crimes and sentenced them to life imprisonment. The
Prime Minister and the Minister of Information both openly opposed the continuation of prose-
cution beyond the first two cases, stating this may jeopardise stability and peace in the country.”®
Such political interference has met heavy criticism, claiming that the court must act independently.
Critics highlight the biased nature of the judicial structure of the court in which all judges require
government approval.®® There have been repeated accusations of political interference since the
government tolerated senior officials’ refusal to give testimony in the court.®® Such incidents have
guestioned the judicial independence and credibility of the ECCC. They politicise a judicial process
which, as the UN Secretary-General reiterated, must remain independent and free from any political
interference.

By continuing the investigations, the ECCC can help to address impunity for atrocity crimes. Besides
its function to seek accountability, the court has functioned as a useful tool for truth-seeking and
education on past atrocity events. The proceedings provided victims with opportunities to partici-
pate in the process and give testimonies.®? The court hearings were followed by millions of Cambo-
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dians on television or online, with the court receiving some 98,000 visitors.®> The documentation
of testimonies and dissemination of information on the atrocities have been assisted by various civil
society groups. Furthermore, The Tuol Sleng Genocide Museum and the Documentation Centre for
Cambodia serve as a reminder and tool of education on atrocities by providing information from
testimonies and archives of the regime.?*

The Cambodian government has taken a range of steps to ensure the prevention of any recurrence
of such atrocities. In 2003, the government passed a law against the denial of genocide and war
crimes committed by the Khmer Rouge.®> As the first state of the Association of Southeast Asian
Nations (ASEAN), Cambodia signed and ratified the Rome Statute which established the Interna-
tional Criminal Court.®® The government has repeatedly expressed its support for the Responsibility
to Protect and for the UN Secretary-General’s efforts to operationalise and implement the norm,
both in the domestic and regional context.®” The government has appointed a national focal point
to promote R2P implementation. In cooperation with academia and civil society groups, the focal
point has established a national network to increase awareness on and support for the prevention
of atrocities. In cooperation with the Documentation Centre, the Ministry of Education has agreed
to integrate genocide education in the teaching curricula of secondary schools.

Despite limitations, the work of the ECCC, in conjunction with civil society groups and the govern-
ment, has helped to shed light on a dark era. By disseminating information and education on these
past events, such acts serve as powerful deterrents for future atrocities. The question of whether
there will be further investigations suggests the increased prioritisation of peace and reconciliation
over accountability.®® This was already reflected in the ‘win-win’ policy the government adopted in
1993 which aimed to integrate Khmer Rouge soldiers into the government to stop continued fight-
ing.®> These measures of transitional justice and truth-seeking have largely contributed to the re-
building of a conflict ridden environment and serve as significant tools to prevent further atrocities
in Cambodia.

Present human rights violations

The recent legal and political measures described above constitute “serious restrictions to or viola-
tions of international human rights (...) law, particularly if assuming an early pattern of conduct and
if targeting protected groups, populations or individuals.”*® as referred to by Indicator 2.1. Accord-
ing to the OHCHR, the lack of serious public consultation prior to the adoption of legal amendments
to the Cambodian Constitution and the Cambodian Criminal Code, deprives civil society of its right
to participate in an inclusive and transparent legislative process.’® The rushed adoption, partly ex-
cused as ‘urgent’ or ‘emergency measures’, did not allow even a parliamentary debate and therefore
undermines the purpose of the legislative organ.? The imprecise wording of new laws leaves space
for subjective and politicised interpretation, providing a wide and undefined space for the author-
ities to apply the law and prosecute individuals and entities. In a legal analysis paper, the OHCHR
recommended the reassessment of legal drafts and the revision and clear definition of such terms.*
The OHCHR further stressed that the legislative process must ensure an inclusive and public debate
and thorough review of legal drafts, which need to be in compliance with international human rights
law.%*

Moreover, the OHCHR pointed out that the ability to participate in public affairs requires the rights
to freedom of expression, opinion, assembly, and association, as well as the right to receive informa-
tion.%®> This ability is undermined where public activities by the political opposition, labour unions,
rights activists and the media lead to arrests, bans or complete dissolution. Governmental control
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over the activities of NGOs or the prosecution for expressing criticism on public figures, are incom-
patible with human rights law.°® The prevalence of incendiary language and restrictions on media
have been considered to violate the Cambodian peoples’ freedom to vote freely without any bias
deriving from threats or denial of access to information as enshrined in the Constitution.’” The UN
Special Rapporteur has emphasised the authorities’ responsibility to ensure the participation in the
electoral process and freedom of expression by individuals, political parties and the media.®® The
government must prevent restrictions on exercising such freedoms by addressing incidents of intim-
idation or physical violence to ensure a secure and peaceful election environment.

Reports on harassment and prosecution of members of NGOs, trade unions and human rights groups
have been submitted to the UN Special Rapporteur for Cambodia. In her annual report in 2017, the
Special Rapporteur expressed her concern over implications of the excessive use of pre-trial deten-
tion of prisoners, including members of human rights groups and the political opposition.*® Accord-
ingly, the lack of apparent evidence to support the alleged charges and deprivation of visiting and
monitoring rights severely impact their right of liberty (see Risk Factor 7 “Legal measures affecting
fundamental freedoms”).'® The UN Working Group on Arbitrary Detention and the UN office in
Cambodia found that the detention of Kem Sokha and the convictions of 11 other opposition mem-
bers are based on discriminatory grounds related to their political opinion.’* In some cases where
local authorities have been the alleged perpetrators of violations, allegations have not been fol-
lowed-up by proper investigation or prosecution (see further Risk Factor 3 “Inadequate mechanisms
of accountability”).’? International rights groups have called for full and impartial investigations
into violent incidents such as the recent shootings at a land protest in Kratie province.'®

Justification or denial of violations

The behaviour of the Cambodian government towards violations of international human rights law
display aspects of indicators 2.3, 2.4 and 2.5, which identify the “tolerance” or the “reluctance or
refusal to stop” serious violations of international human rights law, as well as the “justification (...)
or denial” of their commission. The adoption and application of legal amendments and recent polit-
ical measures are either presented as being in conformity with existing law or excused as a political
necessity in the current climate. Logically, this perception results in the inaction by the authorities
to stop them.

The Ministry of Foreign Affairs emphasises the short time span of Cambodia’s rebuilding and
democratisation process since the fall of the Khmer Rouge regime. Accordingly, the limitations of
its institutional and legal capacities require increased efforts to further develop in order to conform
with international standards.'® In this ongoing process, the government has prioritised economic
prosperity and the reduction of poverty over political and civil rights. Referring to the economic
achievements of the past decades, the government places rights such as access to food, housing
and employment as more important than the freedom of speech and expression. This particular
prioritisation of rights is presented as the “Cambodian way” of transforming a conflict torn country
into a democratic state.'® The positioning and re-presentation of human freedoms in the Ministry’s
report as akin to “rights to defame or insult” and “to publish fake news”'% is also coupled to the
current tensions being played-out between the government and the opposition.

The governmental Cambodian Human Rights Committee has aligned with the Ministry’s position and
rejected any claims of human rights violations, stating that peace and stability are essential pre-con-
ditions for human rights.’” These public statements clearly indicate the government’s awareness
of a discrepancy between international human rights standards and their domestic application. The
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reference to its own history and contextualised version of state-building are used as a justification
for this discrepancy.

At the same time, the government denies the violations of human rights law in regard to a number
of measures. The Government describes the adoption of the LPP as being necessary to protect the
sovereignty and multi-party democratic system of the state; essential to limiting foreign interfer
ence and the incitement of hatred or violence.'® It refers to the ban of political parties in other
states’ constitutions to demonstrate the conformity of the LPP with international practices.'® Con-
sequently, the alleged defamation and incitement by Sam Rainsy for publicly appealing to the mil-
itary to disobey orders, and similar actions by other opposition members, necessitates a ban from
political activity!'? ; the clear evidence of foreign assistance''! demand the arrest of Kem Sokha and
the dissolution of the CNRP in accordance with the law to protect the political stability and pluralistic
democracy.'*? Referring to the public statements by the opposition, as well as the media coverage,
the Ministry stressed that freedom of speech and expression is not equivalent to defamation and
incitement to violence. Rather, they argue the punishment of the latter, enshrined in the Cambodian
Criminal Code and found in the penal laws of “all Western countries”, cannot be considered in vio-
lation of the fundamental rights to freedom of expression under international human rights law?*3,
Interestingly, none of the legal measures applied to shut down over thirty radio broadcasts and The
Cambodian Daily in 2018 were based on charges of defamation. While the 2017 report published
before the closures emphasised the freedom of these media outlets to operate freely despite their
‘biased and inciting’ reporting, public statements following the closures emphasised the breaches of
tax and contract law and denied any violations of freedom of expression.'*

Moreover, the government considers the adoption of LANGO as the outcome of a long inclusive
consultation process. Instead of limiting freedoms of assembly or association as has been accused,
the government states that it is merely exercising its right to regulate the NGOs operating in Cam-
bodia.’*®> The closure of the NDI, for instance, is deemed as simply part of the government’s right
to exercise its authority.’® The report rejects the claims that the arrests and pretrial detention of
numerous human rights activists and opposition members are based on political reasons, laying-out
in detail how individual members to the parliament, certain NGOs and even UN personnel, have vi-
olated Cambodian law through various actions, such as bribing witnesses or using fake geographical
maps.’’ Furthermore, it contends that the issue of land disputes has been dramatized and politi-
cised by other political parties, thus subverting the positive achievements of dispute settlements.*

However, it must be noted that the government has acknowledged a number of violations of human
rights law. In reaction to reports of intimidation and harassment towards individuals before the 2017
commune elections, the Interior Ministry announced an investigation into the incidents, although
no investigations against senior officials followed.’® Setting a precedent, the King of Cambodia is-
sued an appeal to the Cambodian people in the lead-up to the election to make use of their right to
vote according to their conscience and gave reassurances of the secrecy of the electoral process pro-
tecting individuals from any threats or harassment.’® Furthermore, the OHCHR has been working
closely with the judiciary to improve judicial proceedings and the implementation of international
human rights standards. These efforts have focused on providing workshops to prosecutors and
judicial administrators to progress the functioning of the courts, as well as provide regional training
to judges on the use of pretrial detention. Law enforcement officials and prison personnel have
also received human rights briefings focussing on the prevention of torture, the use of force and
the rights of arrested or detained persons. Such efforts demonstrate the willingness to improve the
capacities of local authorities.*??
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The third risk factor concerns “circumstances that negatively impact on the capacity of a state to
prevent or halt atrocity crimes”. A state protects its populations by establishing institutions and
mechanisms that ensure the rule of law and good governance. The lack or the inadequacy of such
structures significantly reduces a state’s ability to prevent or halt atrocity crimes. Although a weak
state will not necessarily be a cause for atrocities, it does decrease the level of protection to its
people. Despite the large inflow of financial aid and capacity-building efforts by international ac-
tors such as the UN, the insufficiency of resources and capacities of state institutions in Cambodia
is reflected by the inadequacy and arbitrary application of human rights standards. To compensate
for scarce budgets, institutions like the judiciary and the military have turned to other financial
sources, creating a high level of corruption and further diminishing their independence and con-
trol.

Deficiency of human rights in the national legal framework

In Article 31 of the 1993 Constitution, the Kingdom of Cambodia ensures recognition and respect
for human rights as defined under international human rights law and guarantees these rights to
all Khmer citizens without discrimination.’® This commitment is built on the foundations set out
in Article 3 of the 1991 Agreements on a Comprehensive Political Settlement of the Cambodia Con-
flict (Paris Peace Agreements),’?* as well as through Cambodia’s ratification of several international
human rights bodies.'* Moreover, in 2012 Cambodia signed the ASEAN Human Rights Declaration
which aligns with existing human rights law.?®

Many human rights obligations have been incorporated into domestic law — mainly in the 1993 Con-
stitution — as well as in the Cambodian Criminal Code, which criminalises acts that violate human
rights. Nevertheless, Cambodia lacks certain legal provisions of ratified international human rights
treaties. In some instances where human rights law is directly applicable without the requirement
of adopting domestic laws with the same provision, Cambodian courts have rejected their consid-
eration or ignored their violation.'”” More concerningly, the recent legal amendments mentioned
above contradict elements of international human rights law that Cambodia has ratified, especially
political and civil rights. Such shortcomings of human rights law in the domestic legislation have,
as discussed above, been justified by the government as a consequence of limited capacities or it
has been denied that they are inconsistent with international human rights treaties. Either way,
they constitute a conflict between international human rights law and domestic law. The nation-
al legal framework, including adopted amendments to the Constitution and the Criminal Code (or
drafts currently in the legislation process), does not offer individuals or groups protection in their
exercise of fundamental freedoms as laid out in international human rights law. As recent incidents
have shown, this not only includes protection from legal prosecution but also physical security from
threats, harassment or violence. These factors meet key dimensions of Indicator 3.1 (“National legal
framework that does not offer ample and effective protection...”).

Deficiencies of national institutions

The functioning of national institutions depends on the provision of sufficient resources and ade-
guate representation. The lack of sufficient funding of the justice and the security sector has been
reflected in the deficiencies in education and training of prosecutors, court and prison staff, as well
as law enforcement officials. Such deficiencies, as referred to under Indicator 3.2 (see also below),
undermine the ability of state organs to conduct procedures and work routines in a competent and
professional manner, creating room for arbitrariness in the application of international human rights
standards.
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Law enforcement

The use of force by the security forces against civilians during protests in 2013 and 2014 has raised
concern over the lack of control and adherence to human rights standards. No investigations were
carried out and the role of the municipal security guards was severely questioned.!® Additionally,
reports have repeatedly drawn attention to the continued and common use of torture and ill-treat-
ment of detainees by law enforcement bodies. The state lacks capacity to both prevent such inci-
dents or to adequately investigate and deal with reported cases or complaints, which meets aspects
of indicator 3.6 - “Absence or inadequate external or internal mechanisms of oversight and account-
ability, including those where victims can seek recourse for their claims” and indicator 3.7 — “Lack of
awareness of and training on international human rights and humanitarian law to military forces [...]
or other relevant actors.”

As mentioned above (Risk Factor 1), the OHCHR has observed shortcomings in the implementation
of human rights law by law enforcement officials and prison staff. Examples include reports on the
excessive use of force to respond to protests, the use of torture and ill-treatment of detainees by
prison staff, and overcrowded prisons.'* By providing briefings and information on upholding such
rights in the conduct of arrest or detainment of individuals, the OHCHR has addressed such deficien-
cies in the training of respective personnel.

Armed Forces

To increase the scarce budgetary sources of the military, the ruling party enacted a law in 2010 which
enabled the sponsorship of the Royal Cambodian Armed Forces (RCAF) by private companies.'*®
Powerful business owners could thus receive private security by the armed forces in exchange for
monetary or material donations. The deal has also been utilised by foreign governments, such as
China who have emerged as the major contributor and in turn, receiver of private services (see fur-
ther Risk Factor 5). In practice, the use of the armed forces by private actors to protect their business
interests has faced extensive criticism. Referring to incidents in which violence was used in forced
land evictions by units of the military working for businesses, the sponsorship is considered to be a
tool of political and economic elites to expand power over resources.'3!

Furthermore, the close ties between the ruling CPP and the RCAF brings the impartiality of the na-
tional armed forces into question. A majority of the senior military officials, including the command-
er-in-chief, also hold high positions in the party. In 2015, the CPP added some 80 members of the
military and security forces to its central committee.!*? In light of escalating political tensions and the
growing disputes over power, these strong ties raise concern over the RCAF’s independence from the
party and therefore the civilian control over its own national military (Indicator 3.4). According to
the constitution, the King is the highest commander of the RCAF. Yet in a public statement in 2015,
the deputy commander-in-chief, Chea Dara, declared that the army belongs to the CPP.*3 |n reaction
government and CPP officials, including the Prime Minister, have distanced themselves from this po-
sition by stressing the army’s neutrality towards political parties and its duty to defend the elected
government. The Defense Ministry commented that this statement does not reflect the official po-
sition of the RCAF. The spokesman of the Council of Ministers denied any loyalties between military
and CPP leaders and insisted on the military’s acceptance of the 2018 election results.’** However,
a 2015 statement by the deputy commander-in-chief and a repeated public announcement by Dara
only days before the 2017 elections, expressed the military’s support for Hun Sen “forever” and be-
yond any mandates.’®> Simultaneously, the threats by governmental officials and members of the
CPP to deploy military means in case of any post-elections disputes, and the Prime Minister’s assur-
ance to be backed by the armed forces in case of an election loss, clearly show the CPP’s awareness
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of the military’s loyalty. The CPP and military’s close relationship remains controversial and may re-
flect individual military leaders’ loyalties towards the CPP rather than a wholesale government-mil-
itary alliance.’®® Nevertheless, such statements create uncertainty about whether the army would,
in the case of escalating political conflict, be under civilian control or under the control of the CPP.

Human rights institutions

The Cambodian Human Rights Committee, the only existing national human rights body in Cambo-
dia, has requested that the OHCHR provide technical assistance and cooperate in providing educa-
tion to its own staff and to law enforcement officials.*” Since the announcement of the creation
of a politically independent National Human Rights Institution in 2006, the Committee has been in
an ongoing consultation process with NGO representatives to draft the law required to establish
the body. The need for a national human rights institution has been flagged by the former UN Spe-
cial Rapporteur and numerous local and international observers. The consultation was intended to
engender more acceptance among non-governmental human rights groups as the Committee has
previously faced accusations of not respecting human rights. Disagreements between representa-
tives involved in the drafting process have caused over a decade in delays in passing the relevant
legislation needed toe stablish such a body.*3®

Judiciary and resource constraints

Due to a shortage of material resources, courts have been set up in dilapidated buildings and the
sector lacks a computerised system in which proceedings can be documented and archived. Cur-
rently, equipment is mostly provided by staff members.’*® The lack of human resources in the ju-
dicial system has allowed individuals with inadequate qualifications to advance to senior judicial
positions. These shortcomings meet key aspects of Indicator 3.2 (“ [...] lack sufficient resources,
adequate representation or training”) as well as Indicator 3.9 (“Lack of resources for reform or
institution-building, including through regional or international support”). The insufficiency of state
funding is compensated by the search of other financial resources. The priority of cases and the
course of proceedings is determined by the amounts of money parties of a case offer to the pros-
ecutors.'® Furthermore, the lack of central guidelines for applying certain legal provisions has led
to disparate standards used in courts.’*! Such discrepancies in the conduct of judicial measures
creates unpredictability and diminishes the professionalism of the court. The OHCHR has stressed
the necessity of central guidelines that must be applied uniformly. As stated above, the OHCHR have
also been providing workshops and regional trainings to improve the functioning of the courts and
to ensure the consistent application of domestic and international law.'*

Lack of an independent and impartial judiciary

Indicator 3.3 concerns the “Lack of an independent and impartial judiciary” and the context in Cam-
bodia suggests that this is currently an issue. In 2014, the National Assembly passed three laws con-
cerning the judiciary in the absence of a majority of the opposition members, namely: the Law on
the Organization and Functioning of the Supreme Council of Magistracy; the Law on the Statute of
Judges and Prosecutors; and, the Law on the Organization and Functioning of the Courts. Although
the call for judicial reform aimed for greater independence of the judiciary from the executive, the
laws have been deemed to further increase the control of the government over the courts.!* Prior
to their adoption, United Nations Special Rapporteur on the Independence of Judges and Lawyers
urged the King to block the laws.** According to the new laws, judges and magistrates are appoint-
ed and dismissed by a body which consists of members of the Ministry of Justice.!* In a 2015 re-
port, the International Bar Association claimed that there was high levels of bias and corruption in
the justice system with substantial influence on the courts stemming from the ruling CPP. This was
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partially acknowledged but strongly criticised as an exaggerated claim by the Ministry of Justice.4
In the 2016 Rule of Law Index by the World Justice Project, Cambodia ranked 112 out of 113 sur-
veyed states, ranking the lowest in the Asia Pacific region.*” The dissolution of the opposition by
the ruling of the Supreme Court which was seated by a chief of justice who is a member of the ruling
CPP, has been criticised as the latest example of the influence of the government over the courts.
The legal prosecution of the political opposition, as well as NGOs and media outlets, has led to the
wide-spread criticism that the government uses the judiciary as a tool to directly target and weaken
political opponents.4®

High levels of corruption and poor governance

Indicator 3.5 concerns “High levels of corruption or poor governance.” In the 2017 Transparency In-
ternational Corruption Perception Index, Cambodia ranks 161 out of 189 states and thus is perceived
as one of the most corrupt states in the world. The professed level of public sector corruption in
Cambodia scores 21 out of 100, with 0 indicating ‘highly corrupt’.'* In 1990, the high level of cor-
ruption amongst military, business and political elites, concomitant with allegations of the misuse
of aid funding, led to the withdrawal of international financial support.*® According to analyses by
the World Bank, high levels of corruption have affected economic growth. Patronage, the ineffective
management of natural resources and the misallocation of human resources, have kept the quality
of public service delivery low and limited opportunities and access to resources.’® The government
have taken various steps to address corruption and adopted an anti-corruption law in 2010 which
came into force the following year. However, its practical implementation has been limited.’®> The
World Bank’s Worldwide Governance Indicators show low scores across all dimensions of govern-
ance within Cambodia. According to Transparency International, this is reflected in the exclusive
access to central administrative positions based on party political lines, a culture of impunity for
human rights violations by members of government security forces, and a lack of accountability for
the misallocation of billions of US Dollars of the state budget.’®® Many candidates running for the
CPP in the upcoming election are high ranking officials from the military forces and the law enforce-
ment, including all three RCAF commanders- and deputy commanders-in-chief, and the deputy chief
of the national police.’® Although this does not violate any law under the conditions that elected
candidates resign or are suspended from their former positions if elected, it further illustrates the
strong political ties between senior members of the military and the CPP. It cannot be forgotten that
Cambodia has been governed by one party for over 30 years. Such strong military-political ties in-
hibit the ability of checks and balances to prevent abuses of power. Additionally, the lack of financial
regulations inhibit the oversight of financial flows into political parties.’®® Furthermore. the culture
of selling votes to political parties is accepted and widely used by the population, legitimizing a cer-
tain level of corruption by the people themselves.'*®

Inadequate mechanisms of accountability

The culture of impunity fostered by deficiencies in the investigation and prosecution of rights viola-
tions in many instances highlight the inadequacy of oversight and accountability mechanisms, where
victims can seek recourse for their claims (Indicator 3.6). The lack of resources and education in the
judiciary, as well as the aforementioned high level of corruption among prosecutors and security
officials, inhibits the consistent application of legal provisions and the development of central guide-
lines for an adequate and transparent accountability process. In instances where investigations are
not further pursued and perpetrators are not prosecuted for rights violations, victims do not have
a body to turn to for redress. The aforementioned arbitrariness of picking up cases by judges is not
prevented by any accountability mechanism within the judicial architecture. In the cases of land
disputes, the mechanisms established for complaint and dispute settlement have shown limited ca-

18



Risk FAcTOR 3: WEAKNESS OF STATE STRUCTURES

pacity in relation to the tremendous number of cases which — despite some positive developments
—is demonstrated by the length of the process and the remaining number of open cases. Moreover,
as mentioned above, violence against civilians by the security forces has not been properly investi-
gated. The efforts by the OHCHR to strengthen judicial capacities is currently working to address this
issue; However, national efforts are required to establish functioning and sustainable mechanisms
to ensure victims can receive impartial and sound justice.

Risk FACTOR 4: MOTIVES OR INCENTIVES

Risk Factor 4 focuses on the motives or incentives for certain individuals or groups to resort to
force in order to achieve goals or respond to real or perceived threats. From an early warning
perspective, it becomes necessary to understand the reasons and drivers of actors to use and jus-
tify violence in order to predict them and ideally, develop appropriate prevention strategies. The
apparent motives by political and economic elites to remain in control in Cambodia in the past
have repeatedly been pursued by resorting to force. Reported incidents of mass violence in the
2013 and 2014 post-election protests, as well as in disputes related to land concessions, display
the government’s willingness to use force in order to respond to perceived threats to this control.
This meets significant aspects of three of the nine indicators subsumed under Risk Factor 4.

Political motives to stay in power

Indicator 4.1 refers to “Political motives, particularly those aimed at the attainment or consolida-
tion of power.” The CPP has been governing Cambodia for over 30 years. In the lead up to the 2018
general election, Hun Sen has publicly declared that he plans on remaining in power for “at least
another 10 years”.*®” The party’s perception that peace and stability in Cambodia have only been
achieved through the constant and effective governing of the CPP indicates the party’s political
rationale to hold on to power. In this context, the Prime Minister repeatedly iterates the CPP’s role
in the ‘national rescue’ of Cambodia from the Khmer Rouge.’® Consequently, any individual or
body criticising or challenging the government is perceived as a threat. The prosecution of political
opponents who challenge the party’s power and civil society actors who have voiced criticism over
the government’s ruling has been seen as a tool to secure the power in the upcoming elections.
The violent crackdown of security forces following the 2013 general election and the public threats
and harassment indicate the willingness to resort to force in pursuit of that aim. Such violence has
been justified as the necessity to ensure peace and stability. Furthermore the lack of accountability
in reported incidents of physical violence against individual members of political opposition parties
or civil society groups suggests an unwillingness to prevent their occurrence.

Economic interests

In pursuit of their economic interests, private businesses have reportedly engaged in harassment
and violence to force people from seized land. The legal sponsorship deal between the Cambo-
dian armed forces and private investors has been used by businesses to use the military as pri-
vate security forces to enforce evictions in Economic Land Concessions. In such incidents, units of
the military working for land businesses have reportedly turned to physical violence against those
evicted. In a complaint lodged at the International Criminal Court in 2015, the armed forces were
among businesses and local authorities alleged to have been involved in widespread land grab-
bing, amounting to crimes against humanity.™ To secure economic interests and the control over
resources, as stated under Indicator 4.3, private actors have — with the assistance of state actors —
used violence against civilians. Despite the efforts of the government to prevent land concessions
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and grant individual and community land titles, as well as through the assistance of the OHCHR and
civil society groups to empower local communities, there continues to be reports of threats and
harassment against affected communities and individuals.

Perceived threat of the opposition

Indicator 4.5 describes “real or perceived threats posed by (...) populations or individuals, against
interests or objectives” of the actors resorting to violence. As discussed under Risk Factor 1 (The
‘Colour Revolution’), the measures used to dissolve the opposition and prosecute numerous oppo-
sition members, including its leaders, have been justified by the government and the Supreme Court
as attempts to incite instability to overthrow the government. The prosecution of human rights
activists and members of media outlets (based on different legal grounds) is informed by the same
motive — to protect the government’s power under the guise of maintaining national stability.

Risk FACTOR 5: CAPACITY TO COMMIT ATROCITY CRIMES

The commission of atrocity crimes requires the capacities to do so. Risk Factor 5 focuses on the
“conditions that indicate the ability” of actors to commit atrocities, namely the substantial re-
sources at their disposal as well as any internal or external support. It must be noted that the
mere possession of capacities to commit atrocity crimes does not necessarily imply the intention
to commit them. The assessment of this risk factor therefore depends on its relationship to other
factors. There are various elements that have not only resulted in the strengthening of the mili-
tary sector but, more concerningly, also signal an imbalance in the control and neutrality of the
armed forces. Cambodia meets at least two of the Indicators under this particular Risk Factor,
and whilst they do not indicate the likelihood of atrocities actually occurring they do signify a
capacity to resort to force.

Strong culture of obedience

The statements in regard to the relationship between the armed forces and the ruling party as
discussed under Indicator 3.4 — “Lack of effective civilian control of security forces” — remains con-
troversial. The commitment to the ruling party expressed by commanders-in-chief of the armed
forces displays the presence of a “strong culture of obedience to authority” as referred to un-
der Indicator 5.4. However, as mentioned, there remains a discrepancy between these individual
statements and the official line of the RCAF. Whether they can be considered representative of the
armed forces as a whole or not, the individuals expressing these views are senior military officials.
Whilst it is uncertain how this discrepancy might translate into action in the case of political esca-
lations, it raises some concerns give Cambodia’s past experience of atrocity crimes.

Support of international actors

Indicator 5.8 refers to the “armed, financial, logistic, training or other support” by international
actors. Major international donors such as Russia, the United States, China and Japan have all been
assisting Cambodia in its ongoing capacity building process. Among them, China has emerged as
the major foreign donor in providing financial aid and training. China’s contributions have largely
focused on the provision of military assistance and equipment to the security forces, making it the
chief contributor to the RCAF.*%® Over the past few years, Cambodia and China have intensified this
defense relationship, recently commemorating its 60th anniversary with a massive joint military
exercise.'®® While the US government has recently announced tremendous cuts in their financial
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Risk FACTOR 5: CAPACITY TO COMMIT ATROCITY CRIMES

aid due to the growing political repression, China’s commander of the defense forces announced in
December 2017 a further increase in the provision of military equipment and training.*®* Japan and
Russia have also expressed continued support to Cambodia.®®

Although the assistance is officially not bound to any conditions, it is widely assumed that China aims
to build a strong military alliance with Southeast Asian states, not least to receive support in the
South China Sea conflict.®* Regardless of its own foreign policy aims, in Cambodia it does, at least in
part, compensate for the financial vacuum created by the aid cuts of the US and other governments
who tie their aid to conditions of upholding international standards.*®> In light of the deteriorating
political situation in Cambodia and the incidents of the use of force by the armed forces against
post-election protests, the strengthening of the military is concerning. The increase in military assis-
tance has been claimed by China to ‘maintain stability’, which refers to national defense in regards to
border disputes, which have occurred many times in the past. However it also implies that internal
stability is necessary.'®®

Risk FACTOR 6: ABSENCE OF MITIGATING FACTORS

The presence of certain elements, such as a strong engagement of national and international civil
society and media, diplomatic relations to other states, and close cooperation with international
and regional arrangements, can contribute to preventing or reducing serious acts of violence or
their further escalation. With the legal restraints on the activities of civil society groups and me-
dia in Cambodia, such mitigating factors have gradually been weakened or eliminated. National
and international non-governmental organisations lack the ability to adequately organise them-
selves and represent their interests. Additionally, the OHCHR has urged the government to catch-
up on a number of mandatory membership obligations related to human rights mechanisms that
are overdue. Offers by international actors to mediate in the current political conflict between
the ruling and the opposing party, have been rejected by the government, demonstrating its un-
willingness to engage in dialogue and seek conflict solution in this domain.

Lack of empowerment and a strong civil society

Indicator 6.1 refers to “Limited or lack of empowerment processes, resources, allies or other ele-
ments that could contribute to the ability of protected groups, populations or individuals to protect
themselves.” The Special Rapporteur to Cambodia has identified various groups of people who have
been subjected to discrimination, and currently the processes or resources to empower vulnerable
groups, such as indigenous peoples, women or minorities, are limited or poorly implemented. The
process of recognising indigenous communities and granting individual or community land titles
remains slow and tedious due to the lack of financial resources and bureaucratic obstacles (see
Indicator 3.2). It has been recommended that the Government review key laws and policies to fulfil
its obligations under international human rights law and ensure the rights of indigenous peoples.*®’
Women reportedly face discrimination in the labour market and gender-based violence which, in
the majority of cases, remains unprosecuted.¢®

The adoption of LANGO and numerous defamation laws (see Indicator 1.6) have largely contribut-
ed to a “lack of a strong, organised and representative national civil society and of a free, diverse
and independent national media”, as referred to in Indicator 6.2. The majority of NGOs and media
outlets that have continued to operate in Cambodia have been targeted through threats of pros-
ecution or allegations of rights violations. They are limited in their activities, as imprecise wording
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of legal amendments fails to provide a clearly defined space in which they can operate.’® The
restraints on civil society to participate in the political process through such bodies diminishes its
ability to mitigate any growing tensions or conflict, as well as eliminating the means for civil partic-
ipation and empowerment more broadly.

Shortcomings of international obligations

In 2017, the UN Special Rapporteur on human rights in Cambodia drew attention to a number of pe-
riodic reports to key international covenants that are overdue. As a member of the United Nations,
the Cambodian government is obliged to prepare and submit periodic reports on various human
rights treaties it is a party to. Complying with such agreements demonstrates the state’s cooper-
ation with international human rights mechanisms, as described under Indicator 6.7. As of June
2018, the state has six overdue reports (initial and periodic).?’® Cambodia has missed the deadlines
to submit several reports and chosen not to submit the optional midterm report for the universal
periodic review due to structural changes, despite its earlier announcement of its intentions to do
50.171

Unwillingness to engage in dialogue

Despite the urges by international actors to address the growing political tensions within the coun-
try and offers to mediate between the government and the opposition, the government has ex-
pressed its unwillingness to engage in dialogue with the banned CNRP. The violent clashes and
one-year boycott of the National Assembly by the CNRP following the disputes over the 2013 gen-
eral election were eventually abandoned with the establishment of a ‘Culture of Dialogue’. The
agreement intended to guide the interaction between the ruling and the opposition party and was
based on a Code of Conduct signed by both Prime Minister Hun Sen and then opposition leader
Sam Rainsy, in which both parties agreed to avoid the public use of certain incendiary rhetoric.'”?
However, with the arrests of a high-level opposition member and numerous opposition activists in
2015, the Culture of Dialogue agreement unravelled.'”®> The CPP’s refusal to uphold dialogues with
the opposition during and leading up to the prosecution of both opposition leaders, combined with
the party’s dissolution, has hindered any continuation of the Culture of Dialogue. According to the
government, the public defamation by senior members of the opposition violated the Code of Con-
duct.'”* As mentioned with regards to Indicator 1.4 (“Political instability caused by disputes over
power”), the parties have received offers by international actors to mediate in order to address the
escalating political tensions. Japan’s offer to the government to mediate between the two parties
was refused. The UN Secretary-General has called on both parties to resume to dialogue and coop-
eration. He emphasised the imperative of the government to ensure an environment of democratic
dialogue free from threats and violence.'”®

The government is unwilling to engage in dialogue with international actors on these matters. In
response to the numerous statements made in the latest UN Human Rights Council session, in
which UN member states expressed their concern over the deteriorating situation, the government
referred to its right of non-interference and urged the international community to stay out of its
domestic affairs.'’® This lack of willingness “to engage in dialogue, make concessions and receive
support from the international community” as identified under Indicator 6.8 is concerning in that it
demonstrates the government’s generalised perception that any criticism, suggestions or attempts
to reach out to the government, are perceived as a ‘meddling in internal affairs’ and biased to-
wards the opposition. Furthermore, it creates tensions between the Cambodian government and
UN bodies and representatives, which further supports the assertion of limited cooperation with
international human rights mechanisms under Indicator 6.7. The Special Rapporteur has continu-
ously urged all member states to engage with Cambodia in an open dialogue about human rights.*”’
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Risk FACTOR 6: ABSENCE OF MITIGATING FACTORS

Early warning mechanisms

As mentioned with regards to Indicator 2.2 (“A history of atrocity crimes”), Cambodia has taken
a range of proactive measures to prevent any recurrence of atrocity crimes. The government has
repeatedly expressed its commitment to promote and implement the Responsibility to Protect do-
mestically and among Southeast Asian states. While other regional arrangements, such as the Afri-
can Union or the governments cooperating in Latin America have established specific early warning
mechanisms and integrated them into their security architecture, ASEAN has so far not developed
any methods or bodies responsible for the monitoring, identification and warning of the early signs
of atrocities. ’® Cambodia’s proactive appointment of a national focal point has been intended to
not only coordinate national efforts, but also to set an example for other states in the region to fol-
low. No ASEAN member state has yet done so. A regional network of national focal points is there-
fore not yet in existence.

On the domestic level, the appointment of a national focal point has led to increased efforts to
strengthen atrocity prevention in Cambodia. In cooperation with academia and civil society groups,
the training of law enforcement and government officials on a cross-ministerial level has provided
information and education on the norm. The application of public seminars has further engaged
stakeholders in dialogue to implement the Responsibility to Protect. The ‘Friends of R2P Cambodia’
network has been established to help disseminate information on atrocities and their prevention
across the country.'’”® Education on atrocities and continuous dialogue serve as methods of early
warning.

Notwithstanding these positive efforts, early warning mechanisms remain weak and under-devel-
oped. As previously mentioned, the establishment of an independent national human rights com-
mission with the potential to monitor the human rights situation in Cambodia and identify early signs
of atrocities, has so far not been implemented. Such a body would have the potential to correspond
with the focal point and increase the effectiveness of identifying early warning signs. Additionally,
the ability of a strong and independent civil society, including think tanks, research institutes, rights
groups and media, to oversee the situation of human rights in Cambodia and identify potential risks
are vital attributes for a functioning early warning mechanism. Where such civil society actors are

Risk FACTOR 7: ENABLING CIRCUMSTANCES OR PREPARATORY ACTION

Certain events or measures, whether gradual or sudden, can create an environment conducive to
the commission of atrocity crimes. Such changes can point to the likelihood that steps are taken
to deploy to mass violence and potentially commit atrocities. Yet even where such planning is
non-existent, certain changes can create an environment that makes atrocities more likely. The
identification of such changes and the probability that they lead to atrocities is therefore crucial
for appropriate measures of prevention to be established. Key issues in Cambodia include politi-
cal interference in state institutions, the strengthening of the security apparatus; restrictions on
NGOs and media outlets; amendments to the Criminal Code that restrict fundamental freedoms;
and, an increased inflammatory rhetoric.

Interference with vital state institutions

Indicator 7.2 concerns “interference with vital state institutions, or measures that result in changes
in their composition or balance of power (...)”. The inclusion of some 80 members of the military
and security forces in the CPP central committee herald an imbalance in this domain and raise con-
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Risk FACTOR 7: ENABLING CIRCUMSTANCES OR PREPARATORY ACTION

cerns regarding the potential of interference in state institutions. With the numerous legal chang-
es altering the appointment provisions and structure of the judiciary, the Ministry of Justice have
gained the authority to appoint and dismiss judges and magistrates. Additionally, the chief justice is
a member of the ruling CPP. As previously noted, such strong ties between the government, the judi-
ciary and the security sector inhibit the balance of power and the ability of mutual control, removing
essential elements of a functioning democracy. The public statements by individual senior officials
of the military that they will obey the CPP beyond election mandates illustrate the potential risks of
such unbalanced power.

Strengthening of the security apparatus

Indicator 7.3 refers to “Strengthening of the security apparatus, its reorganization or mobilization
against protected groups, populations or individuals”. Announcements concerning an increased mil-
itary partnership with China (see Indicator 5.5) have been reiterated by the Prime Minister, who
recently made a public statement about a “confidential import of tons of military weaponry”.1® Al-
though this was subsequently clarified by the Defense Ministry as an expected delivery from China,
the public statement and the vague wording by the Prime Minister has been criticised by local media
as an exaggerated account.’®® Nevertheless, the immense size of the military exercise conducted at
the 60th anniversary of China-Cambodia relations, and the large amount of military equipment that
was donated to Cambodia, heralds a strengthening of Cambodia’s security apparatus. The deepening
of the military cooperation with China and the size of the recent military exercise has been widely
perceived as an attempt by the Cambodian government to demonstrate its military strength and its
independence from ‘Western’ donors, who have withdrawn their financial assistance due to rights
violations.'®?

Severe restrictions on communication and civil society

The new Law on Telecommunications adopted in late 2015 authorised the government to monitor
private telecommunications and prosecute individuals in cases where electronic communication may
jeopardise “national security”.?®® The law was among other instances used as the basis for charges of
defamation against former opposition leader Rainsy and human rights group members in relation to
public comments about the government.’®* This strict control on the use of communications chan-
nels leads to a severely limited space to exercise the freedom of expression, either by prosecution or
self-censorship, and displays the presence of Indicator 7.6 — “Imposition of strict control on the use
of communication channels, or banning access to them.”

The adoption of LANGO and its use to shut down or threaten numerous NGOs (see Indicator 1.6)
has put a legal restraint on the ability of NGOs to operate. The shutdown of dozens of radio broad-
casts and newspapers based on various legal grounds or political pressure in 2016 has reduced the
amount of independent media outlets in the country. The Code of Conduct issued prior to the 2013
general election also severely limited media in their freedoms of expression and opinion. In addi-
tion to harassment and intimidation, as well as incidents of physical violence and legal prosecution
against journalists and members of rights groups and think tanks, these developments have put
severe restrictions on the services and space to operate of media and NGOs, as described under In-
dicator 7.7 — “Expulsion or refusal to allow the presence of NGOs, international organizations, media
or other relevant actors, or imposition of severe restrictions on their services and movements.”

Legal measures affecting fundamental freedoms
The prosecution of opposition and civil society representatives based on various legal grounds, in-
cluding amendments to the Criminal Code (see also Indicator 2.3), have been widely criticised as
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Risk FACTOR 7: ENABLING CIRCUMSTANCES OR PREPARATORY ACTION

violations of fundamental human rights, including the right to life, liberty and security.®® The use
of defamation laws or other legal grounds to prosecute rights groups, media outlets and members
of the political opposition and individuals publicly expressing their opinion, have been perceived as
measures that directly target entities with opposing political views and violate their rights to liberty
and freedom of expression.® Numerous members of opposition groups, local NGOs and media
outlets have been arrested and detained, often without evidence to support the alleged charges.
The UN Special Rapporteur has raised concern over the excessive use of pretrial detention and the
deprivation of visiting and monitoring rights of prisoners. As noted above, the conviction of several
opposition members and the detention of Kem Sokha have been determined to be deprivations
of liberty based on discriminatory grounds. The prosecution against political opponents based on
political opinion constitutes a violation of international law and meets key aspects of Indicator 7.8 —
“Increased violations of the right to life, physical integrity, liberty or security ...”.

Increased inflammatory rhetoric

The Culture of Dialogue agreement between the ruling party and the opposition was explicitly de-
signed to delimit the use of inflammatory rhetoric and hate speech. Such rhetoric had previous-
ly been used excessively during the 2013 election period and during the post-election violence.
Specifically, the language used by both government and CPP officials included threats to resort to
the use of force in the case of an election loss or any disputes surrounding the elections.’®” Some
statements by ministry officials threatening violence explicitly referred to torture techniques that
were used during the Khmer Rouge regime. ¥ In a public statement, the Prime Minister expressed
the party’s willingness to sacrifice human lives to ensure political stability. Members of the op-
position party repeatedly included anti-Vietnamese sentiment against the CPP in their rhetoric.'®
The use of such incendiary language continued after the failure and fall of the Culture of Dialogue
agreement. Referring to the democratic transitions of the ‘Arab Spring’, in 2015 the Prime Minister
publicly threatened to deal with any attempts to challenge his power with the use of force and mass
arrests.’ The use of such incendiary rhetoric highlights the presence of Indicator 7.13 — “Increased
politicization of identity...” and 7.14 — “Increased inflammatory rhetoric...”. The UN Secretary-Gen-
eral has called on the government to ensure that the upcoming election environment is free from
intimidation, harassment and violence.®?

Risk FACTOR 8: TRIGGERING FACTORS

Certain events or circumstances, although seemingly unrelated to atrocity crimes, can aggravate con-
ditions that enable the commission of atrocity crimes. From an early warning perspective, it is there-
fore essential to identify such circumstances and assess their potential impact. The incidents identi-
fied under this risk factor mainly complement or overlap with the changes described under the Risk
Factor 7. The legal and political measures operationalised in Cambodia over the last few years have
led to a change in the power balance between political parties, and combined with the continuous
use of inciting rhetoric, have caused an escalation in extant tensions and further fuel an already un-
stable and unpredictable political environment. Four of the twelve indicators subsumed under Risk
Factor 8 are especially pertinent to the current situation in Cambodia, and generally relate to political
issues associated with the upcoming election.

Changes in the political power of groups
Indicator 8.4 refers to “abrupt or irregular (...) changes in political power of groups”. The dissolution
of the CNRP by the Supreme Court in November 2017 removed the largest opposition party from the
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political spectrum. As mentioned under Indicator 1.5 (‘Disputes over power’), a newly adopted law
has redistributed CNRP seats among the ruling CPP and minor opposition parties. This step has met
heavy criticism since the two million people who originally voted for the CNRP are now represented
by parliamentarians that they have not voted for.?®* The dissolution of the CNRP has resulted in the
exclusion of the main competitor to the ruling CPP from the upcoming July 2018 general election.
Considering the CNRP’s gain of 44% of the votes in the past two elections, this move has eroded the
balance of power. Although the governing party has emphasised the participation of various other
opposition parties in the upcoming elections, the dissolution of the CNRP has widely been viewed
as violating the liberal multi-party system that is enshrined in Cambodian law.'**

Attacks against basic rights of opposition members

As discussed under the previous Risk Factor (Indicator 7.8, “Legal measures affecting fundamental
freedoms”), the arrests and detention of numerous opposition members, including opposition lead-
er Kem Sokha, constitute “attacks against the life, physical integrity liberty or security” of opposition
members, as described under Indicator 8.5. As already discussed, the charges against and detention
of Kem Sokha and 11 other CNRP members are constitute acts of discrimination based on political
opinion. Reportedly, the court hearings did not provide substantial evidence for their convictions.*
The pretrial detention has been deemed to be unjustified and excessive. Additionally, the detainees
have reportedly been deprived of visiting or monitoring rights, as well as access to medical assis-
tance, further violating international human rights standards.

Acts of incitement or hate propaganda

Indicator 8.7 refers to “acts of incitement or hate propaganda targeting particular groups or indi-
viduals” and echoes what has already been described under Indicator 7.13 and 7.14 (‘Increased
inflammatory rhetoric and politicisation of identity’). In 2016, the governmental Human Rights Com-
mittee released videos showing footage of suppressed protests in European states and the US, as
well as scenes from the civil wars in Libya and Syria, alongside explicit warnings of the “excessive
use of rights” and the consequences of civil rights.’*® Opposing views and public criticism towards
the government and interaction with foreign entities, are associated with the regime change and
accused of inciting civil unrest and the intention to overthrow the ruling party. The naming and
shaming of specific civil society organisations, media outlets or individuals alleged of participating
in such activities, has been accompanied by threats of legal prosecution, arrests and dissolution.
The accusations of jeopardising national security and political stability, the direct (legal) targeting of
opposing voices and the threatening language to prevent any disputes or protests, have culminated
into a propaganda campaign targeting individuals or entities who publicly express criticism against
the government or support for the opposition.

Instability and unpredictability of upcoming elections

Indicator 8.8 concerns “Census, elections, pivotal activities related to those processes, or measures
that destabilize them.” The violent incidents following the 2013 general election have demonstrat-
ed the high level of unpredictability that can accompany election outcomes in Cambodia. Although
the UN and other international actors have evaluated the overall conduct of the election to have
been generally conducted in a free and transparent manner, various human rights organisations,
including Amnesty International and Human Rights Watch, have opposed this view and highlighted
the threatening environment in which the election was conducted.’® The CNRP refused to accept
the election results, citing election fraud, and called for new elections.'®® The rejection of this claim
by the ruling CPP resulted in the one-year boycott of the CNRP of the National Assembly and calls
for protests which escalated into violent clashes between protesters and security forces. In reaction
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Risk FACTOR 8: TRIGGERING FACTORS

to the dissolution of the CNRP and the removal of any major political competitor to the CPP in the
upcoming general election on 29 July 2018, many pundits have claimed that the election victory of
the CPP is assured.'® However, the recent appeal by the exiled opposition to boycott the election
by abstaining from voting, contributes to uncertainty over voter participation, which in the previ-
ous election was around 85%.2° Among the fifteen registered parties the minor opposition — the
Grassroots Democracy Party — recently appealed to former CNRP members to join their party. It has
claimed to offer a “middle way” between the two parties and urged the necessity of a high partic-
ipation in the upcoming elections.?®® A number of NGOs who served as election watchdogs in the
previous elections have announced they will abstain from registering as observers for July’s election
due to a lack of volunteers, who fear accusations of participating in regime change or rebellions.2%

In late April, 2018, the UN Special Rapporteur urged the government to ensure genuine elections in
a multi-party democratic process by releasing the detained opposition members and lifting the ban
on the dissolved CNRP.2%® The potential for post-election violence cannot be ignored and warrants
close monitoring. More recently, calls for an uprising after the election by Rainsy create a concerns
over what will follow after 29 July. It remains crucial to observe the reaction to such calls and the
behaviour of people and armed forces during and especially after the election.
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SPECIFIC RISK FACTORS

CRIMES AGAINST HUMANITY

The Framework of Analysis notes that Common Risk Factors help to identify the probability of atroc-
ity crimes occurring, without necessarily identifying the type of crime. Specific Risk Factors refer
to the fact that each crime has elements and precursors that are not common to all three atrocity
crimes: Genocide, crimes against humanity, and war crimes. The indicators of the Specific Risk
Factors identify concrete elements that are characteristic to a specific atrocity crime, and thus the
risk of their occurrence. Despite the deteriorating situation in Cambodia having resulted in the dis-
crimination and legal prosecution against the political opposition and various civil society bodies
and members, the commission of one of the four atrocity crimes so far remains unlikely. Although
the restraints on various actors constitute severe limitations on fundamental freedoms under inter-
national and national human rights law, they currently remain below the high threshold of the legal
definitions of atrocity crimes.?%*

Nevertheless, a number of indicators identifying “signs of a widespread or systematic attack against
any civilian population” associated with Risk Factor 11 (crimes against humanity) do seem to be
partly present in Cambodia. The inciting language in public statements and threats to deploy mili-
tary means in response to any disputes or protests with violence, suggest a willingness to use force
against civilians. However, no public statements or documents point towards “signs of a plan or policy
to conduct” direct attacks against civilians (Indicator 11.5). Senior government officials have fuelled
tensions between politically opposing views by using incendiary language in public statements, and
have publicly threatened to use force in the case of any protests. This suggests the presence of the
“use of the media or other means to provoke or incite to violent acts”, as identified under Indicator
11.4. Regardless, the low presence of indicators under this Risk Factor, and the unpredictability of
any post-election violence, make it difficult to identify whether the current circumstances consti-
tute a level of risks that amounts to widespread and systematic violence against civilians.
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CONCLUSION AND RECOMMENDATIONS

The Framework states that the more risk factors and Indicators present the more likely are the risk of
atrocities. Assessing these factors must, however, take place within a broader understanding of the
political, historical and cultural context of a state. The above analysis has identified the presence of a
number of indicators in all eight Risk Factors. The lack of or insufficiency of state capacities underlies
various deficiencies in the structure and procedures of Cambodia’s state institutions. In many ways,
the decade-long state building process undergone in Cambodia has resulted in significant and ap-
plaudable developments. Both the government and civil society actors have demonstrated tremen-
dous progress in addressing past grievances associated with the Khmer Rouge, worked proactively
to counter poverty, increased economic prosperity, and implemented significant international legal
standards to ensure fundamental rights of individuals and communities. Nevertheless, the recent
worsening of political tensions and the adoption and application of laws that contradict domestic
and international human rights law, threaten past advances and compromise the opportunity for
open and fair political elections in July. Common Risk Factors 1, 2, 6, 7 and 8 raise the most concern
as they highlight changes that have occurred in a relatively short period of time, raising uncertainty
about both the present and immediate future stability of the country. Extant Risk Factors (3 and
5) concerning state deficiencies in regards to accountability and the control and balance of power,
combined with the growing capacity and threat to resort to force, further intensify these risks fac-
tors.

As unpredictable current political tensions maybe — especially in relation to the outcome of the
upcoming July elections — the risk that a further deterioration will reach the threshold of atroci-
ty crimes remains at a moderate level. Whilst past incidents of violence following elections, the
calls for boycott and threats to use force stand as clear indicators for the potential occurrence of
election-related disputes and potential violence, the threats to resort to force also acts as a major
deterrent to violence and may result in the absence of, or limited occurrence of, violent disputes.
Furthermore, the current assessment does not identify clear indicators of Specific Risk Factors that
tend to signify the likelihood of atrocities occurring. Nevertheless, it remains crucial to observe and
continuously assess the political situation in the lead-up to the 29 July 2018 election, and more im-
portantly in the months that follow.

In order to address the principal challenges, both immediate measures and long-term strategies are
needed. Such challenges include the risk of political violence and the challenge of maintaining sta-
bility in a politically sensitive environment, the full and consistent implementation and application
of international human rights standards, and the functioning of state institutions and capacities to
ensure good governance and the rule of law.
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CONCLUSION AND RECOMMENDATIONS

RECOMMENDATIONS FOR THE GOVERNMENT OF CAMBODIA

Take immediate steps to ease the political tensions and engage in dialogue with the opposition party.
1 Ensure an inclusive and representative election by lifting the ban on the CNRP and allowing its partici-
pation in the election.

Ensure that the rights to freedom of expression and the press, based on pluralism, transparency and
accountability, are respected and protected and that an open exchange of information between candi-
2 dates, political parties and voters is encouraged. This requires that civil society and media care allowed
to exercise their right to openly debate and discuss political affairs without prosecution, discrimination
or violence.

Ensure that people’s right to vote freely and according to their conscience is respected, as also stipulat-
ed in article 51 of the Constitution.

Immediately end the use of incendiary language and ensure a non-threatening election environment
4 | without intimidation, harassment or physical violence. Ensure the prevention of any discrimination
based on political opinion against individuals or groups.

5 Ensure that the military remains neutral and respects the election results.

Allow the monitoring and election observation by independent bodies including local NGOs and inter-
national actors.

Cease all politically motivated prosecutions and immediately release all persons detained as a result of
7 | the peaceful and legitimate exercise of their fundamental freedoms. End the use of pre-trial detention
in the absence of any circumstances that clearly justify its use.

Review and revise drafted or adopted legal amendments in order to ensure compliance with domestic
and international human rights standards. Specifically, the Law on Political Parties, the Law on the As-
8 sociation of Non-Governmental Organisations and various defamation laws including the Lese-Majesté
Law must be revised or repealed to ensure the rights to freedom of expression, association and peace-
ful assembly.

Ensure thorough, impartial and transparent investigations, consistent with international standards, into
9 cases of physical violence against political opponents, including the death of Kem Ley, and cases of the
excessive use of force, including the shootings in Kratie province, to ensure the prevention of impunity.

Continue efforts to implement a fair and comprehensive land planning and management policy that
10 | prevents forced evictions from land and inadequate compensation or relocation and ensures the effec-
tive and non-violent settlement of land disputes.

Continue efforts to provide adequate training and education to law enforcement officials and military

11 . . .
forces on international human rights law.

Take measures to strengthen capacities and training to the judiciary and develop consistent stand-
12 | ards and central guidelines for the application of legal provisions, including international human rights
standards, to promote a professional and independent justice system.

Take steps to address corruption through the adoption and effective implementation of anti-corruption

13 . e
laws and transparency in the structures and procedures of state institutions.

Promote efforts and strengthen capacities of academia and civil society to implement R2P on the na-
tional level through education, training and awareness-raising. Continue efforts to include awareness
14 | and knowledge on atrocities and their prevention in education programs including schools and universi-
ties. Engage with non-state actors, scholars on how to disseminate knowledge and educate people and
relevant stakeholders on atrocity prevention .

Engage with civil society groups and relevant stakeholders to exchange information on atrocity preven-
15 | tion and develop early warning and early action strategies, including a national action plan that would
address the risk factors in the country to prevent potential future atrocities.

Continue efforts to integrate atrocity prevention in the domestic legal framework, including necessary
laws to complement the Rome Statute. Ensure the conformity of domestic legislation with international
human rights law and strengthen measures aiming at preventing discrimination and violence, such as
the second National Action Plan to Prevent Violence Against Women (2014-2018).
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CONCLUSION AND RECOMMENDATIONS

RECOMMENDATIONS FOR CIVIL SOCIETY

Cooperate with other civil society and international actors to ensure that the 2018 election will be free,
1 | fair and peaceful. Monitor the situation carefully and provide policy advise and election observers to
ensure, as far as possible, a transparent and non-violent conduct of the election.

Continue to provide input and advice in the legislation process to ensure the conformity of legal amend-

2 L ) .
ments with international human rights law.
3 Provide information and support to state institutions to enable an early identification of potential risks.
Monitor and share information on early warning signs of atrocities.
Continue outreach, education and training on atrocities and their prevention, as well as the engage-
4 ment of involved stakeholders and key players in dialogue. Develop national and regional early warning
mechanisms and contextualised prevention strategies through the research of past events and effective
methods.
RECOMMENDATIONS FOR REGIONAL ACTORS
1 Encourage the government of Cambodia to ensure that the 2018 general elections are free, fair and
conducted in a transparent and non-violent manner.
) Provide capacities for election monitoring and impartial dispute settlement, such as mediation capaci-

ties and private diplomacy to enable a dialogue between the political parties and ease tensions.

Strengthen capacities of ASEAN bodies, including the ASEAN Intergovernmental Commission on Human
3 Rights (AICHR) and the ASEAN Institute for Peace and Reconciliation (AIPR), to develop useful early
warning and early action strategies and mechanisms.

Coordinate efforts by regional actors in preventing atrocities and promote dialogue to exchange infor-

4 mation and strategic approaches.
RECOMMENDATIONS FOR THE INTERNATIONAL COMMUNITY
1 Encourage the government of Cambodia to ensure that the 2018 national elections are free, fair and
peaceful.
) Provide assistance in the conduct of the 2018 general election by deploying impartial election observ-

ers.

3 | Support national and local initiatives to promote peaceful elections in 2018.

Monitor the situation carefully and continue to raise awareness on the situation in Cambodia. Maintain
4 open dialogue with the government, offer appropriate recommendations for the improvement of the
current situation and urge the government the address present human rights violations.

The OHCHR should continue to provide adequate resources, education and training to further strength-
en state capacities and the implementation and application of international human rights standards.
5 | The Office should continue the support of the legal and judicial reform process to strengthen the rule
of law. It should continue to provide awareness-raising and training workshops to strengthen the ca-
pacities of civil society organisations.

Provide assistance and capacity building to state institutions and civil society actors in their efforts to
6 educate and raise awareness on atrocity prevention and to develop contextualised early warning and
prevention mechanisms and strategies.

Promote dialogue among regional and international stakeholders to exchange information and en-
7 hance the norm in the region. Offer effective ways and methods to promote and implement R2P in the
national and regional context.
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